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NOTICE OF THE SIXTH ANNUAL MEETING. 



Concord, N. H., Feb. 16, 1897. 
You are cordially invited to attend the sixth annual 
meeting of the Southern New Hampshire Bar Association, 
to be held at the court-house, in Manchester, on Saturday, 
February 27, 1897, at 11 : 30 o'clock a. m. 

PROGRAMME. 

Election of officers and general business. 
President's Address . . . Ira Colby, of Claremont 
Annual Address . . . Jeremiah Smith, of Cambridge. 

Subject, Memorial of Charles Doe. 
Short Addresses and Biographies. 
General Discussion. 

The Association will dine at the New Manchester House, 
at 2 o'clock p. m. This will give to lawyers from all parts 
of the state an opportunity to attend the exercises and 
banquet, and return home the same evening. 

The post-prandial exercises will be in charge of Josiah 
G. Bellows, of Walpole. 

In order that the committee may perfect their arrange- 
ments, each one who receives this invitation is requested 
to indicate upon tha enclosed postal card whether they 
expect to be present, and mail the same not later than 

February 25. 

Edwin F. Jones, 

Hakry G. Sargent, 

Thomas D. Luce, 

Ira Colby, 

Arthur H. Chase, 

Executive Committee, 



SIXTH ANNUAL MEETING. 



BUSINESS. 



The sixth annual meeting of the Southern New Hamp- 
shire Bar Association was held at the court room in 
Manchester, on the 27th day of February, 1897, in accor- 
dance with the foregoing notice. The attendance was 
unusually large, and the addresses of especial interest. 

Officers and committees for the ensuing year were elected 
as per list upon page 111 supra. 




Ira Colby. 



THE PRESIDENT'S ADDRESS. 



BY IBA COLBY, OP CliABEMONT. 



Brethren of the Southern New Hampshire Bar 
Association : I return to you my profound thanks for the 
high honor you have conferred upon me. I shall confine 
myself in this address to a few practical suggestions touch- 
ing our profession and the preparation for admission to it. 

Much more is now required of the applicant for admis- 
sion to the bar than in former times, and more is required 
in our own than in most of the other states. The condi- 
tions of professional life have greatly changed as the coun- 
try has grown older. The demands upon the profession 
are greater, and competition is sharper. 

The most approved pathway in preparation seems now 
to be through the schools, the college, and afterwards the 
professional school. These, if not absolutely essential, are 
generally regarded as very desirable agencies for a com- 
plete equipment. There have been, and of course will con- 
tinue to be, many examples of marked success without 
their aid. Great natural ability, extraordinary genius will 
overcome many obstacles and hindrances, and sometimes 
will show itself superior to the schools. The great mass 
of men, however, are dependent in a large degree upon the 
usual and ordinary means and processes of education. But 
education can only improve and develop. It has no crea- 
tive powers. 

There are, however, certain conditions touching the 
problem of success applicable to nearly all alike, whatever 
their advantages of education may have been. 

The most essential requisite is a natural fitness for the 
profession. It is very unfortunate for any one to come 
to the bar without a natural adaptation to the work. 
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Where that adaptation is wanting there is likely to be fail- 
ure, or very indifferent success, even after the enjoyment 
of all possible advantages. To undertake that for which 
we are not fitted by nature, and which we can perform but 
poorly at the best, is a source of serious misfortune. Na- 
ture has fitted men for every variety of pursuit. Each has 
his proper place in her order. The diflSculty seems to be 
that many never find out where they belong, and are, 
therefore, constant sources of disturbance and disaster. 
The matter of fitness for the calling or profession to be pur- 
sued does not receive the attention, in the course of educa- 
tion and choice of employment, that its importance de- 
mands. It is a safe rule, in so difficult and exacting a pro- 
fession as that of the law, to avoid it whenever there exists 
a doubt about fitness for it. 

This adaptation must be supplemented by 'hard work, — 
persistent, constant work. There has never yet been found 
any substitute for this in filling out the measure of a suc- 
cessful life. These are very obvious points, but they are 
of the utmost importance and cannot be too carefully con- 
sidered. From the lack of these by some, and the posses- 
sion of them by others, arise nearly all the differences of 
rank among the members of the bar. There are, of course, 
accidents which destroy men, and accidents, freaks of for- 
tune, which to some extent, help men on in fortune with- 
out labor and without meVit. Speaking generally, the dif- 
ferences in result lie not so much in native strength, in 
intellectual power, or brilliancy, as in the possession and 
exercise of the power of continued, protracted labor and 
thought, and this requires careful attention to the physical 
health and strength. The nervous force required cannot 
be possessed without them. Such attention is not com- 
mon. And it is safe to say that the large majority fall far 
short of what they might accomplish. Surrounding condi- 
tions of life, of society, of business, and the temptations of 
pleasure, of idleness, and of appetite, prevent. 
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The professional man who, at a period not too late in 
life, has come to the conclusion that the way to honorable 
distinction is a toilsome one, and has made up his mind to 
accept the situation, has entered upon the course to ulti- 
mate success. Failure in such a case is very unlikely. But 
it frequently happens that this idea does not take posses- 
sion of the miiid quite as soon as is desirable. The young 
lawyer, just from the schools, entering upon a new course, 
working without a director, doubtless finds it, at the first, 
hard and distasteful. The temptation is very great to 
while away the time in an easy, aimless way. And it is 
very likely to happen at this point, that, in waiting for 
business and clients, bad habits of inattention, procrastina- 
tion, and idleness are formed, and all study, except that of 
cases and of questions arising in the course of business, is 
abandoned and never resumed. Such habits are very 
easily formed, and unfortunate habits are extremely ugly 
things to deal with. The result is very likely to be indif- 
ferent success and inferior rank. 

No man succeeds in anything who does not give himself 
up to his work p and no man is wanted in any profession or 
calling who will not do this. No one can be a good lawyer 
or safe counsellor whose attention is much diverted to 
other things. It may appear to go well for a while, but 
in the end is generally extremely disappointing in results. 
There are not a few who think themselves capable of many 
things. There is no lack of egotism. If ability were as 
boundless as presumption, the number of the great would 
be greatly multiplied. Within the domain of the law, the 
opportunities and possibilities are boundless, and the needs 
of the times are inexhaustible. The state, and the commu- 
nities composing it, the multiplied and intricate affairs of 
business, have much need of good lawyers, and there is 
plenty of employment for them. Whatever attempts may 
precede, at the last almost everything comes to them for 
counsel and direction. No class of men is more trusted ; 
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and I believe none is more true and faithful in executing 
the trust. There is no lack of opportunity for the exer- 
cise of honorable ambition, and there was never a better or 
more favorable time for it than the present. There is, in 
the human mind, a tendency to disregard and overlook 
those advantages that lie very near at hand. We are in 
constant danger of imitating the conduct of the Eastern 
prince who is said to have parted with his ancestral 
domain, where lay hidden the mines of Golconda, that he 
might wander through the world in search of diamonds. 

Shakespeare says: *'Good counsellors lack no clients." 
But the mastery and skill which command a good clientage 
is not often reached suddenly. It is the result of long- 
continued, close application, and attention to the things 
which lead up to it. It comes gradually, often slowly. It 
is a matter of growth. It implies confidence, and confi- 
dence is said to be a plant of slow growth. The best 
growth is not always, and perhaps it may be said is not 
usually, the most rapid. It is the patient, constant 
growth, so to speak, accomplished through some discour- 
agements, and sometimes wearily, that usually proves the 
most serviceable. The best examples of it do not usually 
come from the most commanding genius, but from what 
may be called the middle class of mind. 

The present is a very practical age. The tendency is to 
directness of speech and action. Clearness, simplicity, and 
force are the qualities most required. Mere ornamenta- 
tion is disregarded. There seems, however, to be a ten- 
dency to neglect preparation for extemporaneous speaking. 
The debates that in former times took place at the schools, 
and were a part of the education of those times, have gone 
out of fashion. The young lawyer is now likely to enter 
upon his professional career materially wanting in this very 
useful line ; and he is usually then too far along in life, 
and his opportunities too few to enable him ever to acquire 
great facility of speech. The power of oratory requires 
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early development. If neglected until the time of entering 
upon a professional career, the excellence that might. have 
been attained is never reached. And, with the neglect and 
want of exercise, there comes very soon to be a feeling of 
inability that puts aside the opportunity when offered, 
especially if it is an important one, and passes it over to 
some one of that select few whose good fortune it has 
been to acquire skill in the presentation of causes. 

Another suggestion that may, perhaps, properly be made» 
is that, in the conduct of trials and causes before the court 
and jury, sufficient attention is not given to the statements 
of fact, especially the preliminary statement in the opening 
of a cause. It is of the utmost importance in fastening 
upon the minds of the court or jury a clear idea of the 
ground proposed to be taken in prosecution or defense* 
This, in many cases, arises because the facts have not been 
sufficiently studied, and are not well and clearly under- 
stood. Attention to them should embrace not only a 
knowledge of what they really are, but a consideration of 
how they will be likely to strike the court or jury before 
whom the cause is to be tried. 

It may be doubted whether the judgment of the bar 
upon questions of fact is as good as that upon questions of 
law. Questions of law constantly occupy its attention. 
The giving of opinion is an every-day matter, and the judg- 
ment is constantly exercised in that direction. Books are 
consulted for authority, for parallel and analagous cases, 
and for general principles laid down for guidance and direc- 
tion. In the decision of questions of fact, there are no 
such precedents to lean upon, and in their decision there is 
often no time for extended consideration. It often requires 
a very high order of judgment to decide the facts of a case 
correctly. Lawyers of very great learning frequently go 
astray in the decision of this class of questions. It is a 
subject that deserves more care and attention than is 
usually given to it. 
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Shakespeare, in bis story of the bond for the pound of 
flesb, illustrates the state of the law in very early times. 
In it is brought out the idea of pledging life or person as 
security for the payment of debt, and this, in the history of 
many races, preceded the idea of pledging property. Pro* 
cess against the person preceded process against property, 
— such was the Roman law. And it was fully four centu- 
ries from the foundation of the city, before the creditor 
could, without his debtor's consent, resort to the debtor's 
property to satisfy the debt, unless it had been delivered 
in pledge. The persons, and even the lives, of debtors 
were regarded as the creditor's security. A defaulting 
debtor could be put to death, or sold as a slave. 

Lord Campbell gives a picture of the conditions at the 
bar in his time, when, in answer to a request to undertake 
some literary work, he replied: "I myself, at any rate, 
must derive some benefit from the task, as it will for a 
while drive from my mind a recollection of the wranglings 
of Westminster hall." 

These illustrations and your own recollections, at least 
some of you, in regard to the conditions which existed even 
thirty or forty years ago, bring out distinctly the great 
advances that have been made, — the remarkable changes 
in the condition of the law and in the conduct of the bar 
that have taken place. The great reforms in legal proce- 
dure in our own state in recent times have4)een very fully 
discussed at previous meetings of this Association. It would 
not be useful or interesting to rehearse them now. The 
technicalities of the law have, to a great extent, been laid 
aside. They have, in their day, been a frequent source and 
occasion of fierce contests, and have often been made 
the means of defeating justice. With their departure have 
gone, in large measure, the wranglings that have character- 
ized the bar in former times. The old struggle for justice 
and humanity, outlined by Shakespeare in the story referred 
to, goes on in these later times with much larger measure 
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of success, and under more favorable conditions than ever 
before. It is indeed a fortunate period for the profession 
as well as for its clientage. In the language of one of your 
honored presidents, — " You are living and acting in a golden 
age and the 'gladsome light of jurisprudence' shines upon 
j'^ou, never before so brightly." 

I have attempted to glean a few thoughts and sugges- 
tions from the subjects proposed, but I have found, too late 
to remedy my error in the choice of a subject, that the 
field has been so well harvested by my predecessors in 
office that little remained for me ; and, if the discussion 
has, to some extent, seemed to be directed to the beginners 
rather than to the veterans in the service, I trust it will be 
borne in mind that those who are now recruits will, not 
long hence, determine the character and standing of the 
profession. 

I realize, brethren, that you are here to listen to the 
distinguished gentleman who is to give the memorial 
address, and to manifest your respect for the late chief 
justice, — one of the great men of his time. His labors for 
our jurisprudence covered a long period and were crowned 
with remarkable success. His impress upon it is a deep 
and abiding one. The history of the development of our 
law in the interests of justice contains the record of no 
more useful life. 

New Hampshire has many great names in the rolls of the 
legal profession. We cannot forget that Daniel Webster 
was one of her sons, and that here he passed some years of 
his professional life ; that here was the home of Jeremiah 
Smith, of Jeremiah Mason, and of Levi Woodbury, and of 
many others, the mention of whose names is an inspiration. 
The fact that they were of the New Hampshire bar is to 
that bar an imperishable honor. 

I bid you welcome to this, our annual festival. I con- 
gratulate you npon your full ranks and that the occasion 

is to be enjoyed amid such favorable surroundings. 
2 



MEMOIR OF CHARLES DOE. 



BY JBBEMIAH SMITH, OF CAMBBID6B, MASS. 



At the law term of the Supreme Court, held a few days 
after the death of Chief Justice Doe, honor was done to his 
memory by addresses from various members of the bar and 
of the bench ; and those addresses have since been published 
as an appendix to the proceedings of the last annual meeting 
of this Association. The appropriate and touching remarks 
made on that occasion pay ample tribute to the merits of 
our departed friend; and, taken together, constitute an 
admirable summary of the salient points of his judicial 
career. But it did not fall within the province of any one 
speaker on that occasion to give a connected memoir of his 
entire life ; and hence it has seemed desirable to the 
officers of this Association that such a memoir should now 
be laid before vou. 

Charles Doe, the late chief justice of New Hampshire, 
was the youngest child of Joseph and Mary Bodwell 
(Ricker) Doe. He was born at Derry, N. H., April 11, 
1830. Early in his childhood, the family returned to their 
former residence in Somersworth (now Rollinsford), N. H., 
and took up their abode in the old homestead of the Ricker 
family. He was fortunate in his parentage. His mother 
was of a substantial New England family, the daughter of 
one of the leading citizens in that community, and the 
sister of Captain Ricker, whose gallant exploit in rescuing 
his vessel from French captors is narrated in Smith's N. H. 
Reports, j[?. 432-3. His father was a man of remarkable 
natural ability. Like his son, he had all his resources at 
command. In the New Hampshire legislature, he distin- 
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guished himself in a running debate with the then king of 
the state, Isaac Hill. The late Daniel M . Christie, at that 
time, I believe, one of the younger members, used to give a 
vivid description of the controversy. Governor Hill was, 
of course, one of the ablest men of his generation ; but he 
was, both by nature and habit, a writer rather than a 
speaker, and was accustomed to read his views to the house 
from manuscript. Mr. Doe would instantly rise and make 
a full oral reply. Governor Hill could not trust himself to 
rejoin by word of mouth, but had to wait until he could go 
home, write another speech, and bring it in next day. 
Then, as on the previous day, as soon as the reading was 
finished, the member from Somersworth would immediately 
make a pungent off-hand answer. Mr. Doe had not only 
the mental alertness afterwards so conspicuous in his son, 
but, like him, he also had the courage of his convictions. 
As a member of the Board of Trustees of a Savings Bank, 
he earnestly opposed a proposition to risk the money of the 
depositors by taking stock in a new railroad, which it was 
hoped would benefit the communit3% though it might not 
enrich the stock-holders. When the majority outvoted him, 
he wrote out, and signed, upon the records of the board, a 
vigorous protest. The result of the investment was a total 
loss. His son's judicial action many years later, in the case 
of FiBher v. Concord R. iJ., 50 N. H. 200, p. 204-206, was 
probably not uninfluenced by the father's conduct on this 
occasion, which he always remembered with great satisfac- 
tion. 

Charles Doe attended the academies at South Berwick, 
Exeter, and Andover. He spent one term at Harvard, and 
then entered Dartmouth college, where he graduated in 
1849 in the same class with his future colleague, Clinton 
W. Stanley. In college, he was not a diligent student. 
**Sttoley and I," said he, "competed for the foot of the 
class, and I beat Stanley." He not only failed to study the 
prescribed text-books, but he did not even own some of them. 
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From the moment of his graduation, however, he began 
a life of hard work. He soon entered the office of Daniel 
M. Christie, of Dover, and applied himself diligently to 
the study of law. Perhaps no office in the state has turned 
out more men who afterwards achieved professional success. 
At one time, three out of the six judges of the Supreme 
Court were old pupils of Mr. Christie's. Among his earlier 
students were Chief Justice Perley, and United States 
Senator John P. Hale. Like most eminent lawyers in active 
practice, the head of the office had very little time in which 
to direct the studies of his clerks ; but they got a great deal 
from him indirectly. He was a man saturated with legal 
learning ; and a large amount of valuable matter gradually 
oozed out from him, and exercised a fertilizing influence upon 
the young men around him. Then, as now, it was a usual mis- 
take of law students to do too much reading and too little 
thinking. Into this error Judge Doe did not fall. Before his 
admission to the bar he read fewer text-books than most 
students. If my memory of his statement is correct, he 
read not more than three, or, at the outside, four text-books, 
in addition to Kent's Commentaries. But these books he 
made his own. Meantime he gave careful attention to the 
business passing through the office, learning how to look 
up authorities, and how to handle reported decisions. At 
the close of his office pupilage he further pursued his 
studies at the Harvard Law School. Among his contempo- 
raries at that institution were an unusual number of men 
who have since attained legal eminence. 

In January, 1864, he commenced practice at Dover, where 
he continued until his appointment to the bench, having 
the late Charles W. Woodman as his partner for much of 
the time. At the very outset of his career he received the 
appointment of county solicitor ; which, by the way, was 
not conferred without some hesitation on the part of the 
governor, due to the youth and inexperience of the candi- 
date. This appointment, which he held for two and a half 
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years, operated as an immediate introduction to court work ; 
and he came at once to the front, becoming ^er saltum one 
of the prominent members of the Strafford bar. The first 
time he appeared in court was when he opened the case of 
State V. Hodge^ a prosecution for murder in the first degree. 
Besides the criminal business of the state, he had a fair 
share of ci-vil business, trying cases with success against 
such opponents as Daniel M. Christie, and John P. Hale. 
Probably his most important civil litigation was that locally 
known as '' The Kingman Case," where he was at first the 
junior of Ira Perley, and subsequently (after Judge Perley's 
reappointment to the bench) of John S. Wells. Few civil 
controversies have ever excited greater public interest in 
Strafford county ; but as the trial on the merits took place 
before a board of referees whose decision was final, it does 
not figure in the reports except as to some questions arising 
in the preliminary stages of the litigation. (See 31 N. H., 
171 and 182.) The practice of the young lawyer was not 
confined to the Trial Terms. He argued cases orally at 
the Law Term, and was listened to there with marked 
attention. 

In certain respects he departed entirely from the prevalent 
method of trying jury cases. The wide license in cross- 
examination formerly allowed to Mason and his compeers,, to 
enable them to break down a class of professional witnesses, 
was an evil still in full force ; and so was the practice of inter- 
changing asperities between counsel. With the exception 
of the late Charles H. Bell, no man in that part of the state 
did so much to break up these practices as the young 
Charles Doe ; and he, like Governor Bell, accomplished this 
end by the force of his own example. He treated the wit- 
nesses of the other side with civility ; and refrained from 
'' spats " with the opposing counsel. When Theophilus Par- 
sons became chief justice of Massachusetts, and insisted on 
stopping Samuel Dexter from making an argument not war- 
ranted by the evidence, the learned counsel retorted, " Your 
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Honor did not argue your own cases in the way you require us 
to." " Certainly not," was the reply, '' but that was the 
judge's fault, not mine." Such a dialogue could not have 
takeu place in the case of Judge Doe. The limits which 
he, as a judge, afterwards laid down for counsel, were the 
same which he himself had carefully observed when at the 
bar. His rejection of the old methods was strongly marked 
in the first trial in which he took part, the capital case 
already mentioned. The senior counsel for the defense was 
a man (now almost entirely forgotten) who had gained dis- 
tinction in what may be called the blackguarding method of 
trying cases. Better men had essayed to fight him witt his 
own weapons, and had failed for the very reason that they 
were better men. It did not seem to have occurred to the 
bar that there was any way of meeting him except by 
descending to his level and attempting to pay him back in 
his own coin. This man began the Hodge trial in his 
accustomed way, intending, no doubt, to stir up and con- 
fuse the young junior counsel for the state. To the intense 
surprise of the spectators, the new solicitor ignored the 
existence of the senior counsel for the defense. He did not 
seem to hear any of his irrelevant remarks, but went on 
putting questions and addressing the court just as if those 
remarks had never been made. The consequence was that, 
ere the end of the long trial, the counsel for the defense 
had "flattened out" as never before. 

Probably the pleasantest recollection of Judge Doe's 
early professional life was his association with a very re- 
markable student in his ofiice — the late Thomas A. Hender- 
son, of Dover, a graduate of Bowdoiu in 1855, and of the 
Harvard Law School in 1861 ; who, at the conclusion of his 
legal studies, entered the Union Army, and died upon the 
battle-field in 1864, when Lieutenant-colonel of the 
Seventh New Hampshire Volunteers. For this unusually 
gifted young man Judge Doe entertained the warmest re- 
gard, and I doubt whether he ever met any one whom 
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he considered the intellectual superior of Colonel Hender- 
son. 

Charles Doe, though loving the law for it« own sake, was 
not wholly absorbed in the practice of his profession. He 
entered earnestly into politics. His father was one of the 
old war-horses of the Democracy, and the son naturally at- 
tached himself to the same party. He was Assistant Clerk 
of the State Senate in 1853 and 1854; and was active as a 
stump speaker in the exciting campaigns which followed 
the repeal of the Missouri Compromise. 

All this time, however, he was looking forward to a legal 
future, rather than to political distinction. Stump speak- 
ing was taken up to overcome the extreme bashfulness of 
his early years. He afterwards said that his motive in 
making political speeches was to harden himself, so that he 
could address a jury without having his knees knock to- 
gether. But, when once embarked in active political 
work, he displayed there, as everywhere else, " the intense 
energy of his nature " ; and was generally reckoned a 
strong "party man." Whatever other faults may have 
been laid to his account, no one has ever charged him with 
the defect which the apostle imputed to the church of the 
Laodiceans. Whichever view he espoused on any contro- 
verted question, he was wont to espouse it heartily. In , 
those days there were immense land-slides from the Demo- 
cratic ranks. From 1853 to 1858. it is safe to say that 
from five to ten thousand New Hampshire voters left that 
party. But Charles Doe not only remained in the ranks, 
but earnestly advocated the Democratic principles from the 
rostrum. He did not flinch when it was proposed to make 
him a political martyr by removing him from the office of 
county solicitor, which was done in 1856 by the governor 
upon an address by the legislature (then the common 
method of turning political opponents out of office). Ap- 
parently nothing could shake his devotion to the Demo- 
cratic party. Great, then, was the surprise when it began 
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to be rumored in December, 1858, or January, 18fi9, that he 
was about to take the stump for the Republicans, and im- 
mense was the sensation when, early in 1859, he verified 
the rumor. Republicans, while eagerly welcoming such a 
powerful recruit, could not sometimes refrain from express- 
ing their wonder, .not that he should have left the Demo- 
cratic party, but that he should have left it at that particu- 
lar moment, when few other men were doing the same 
thing, save those who had previously expressed dissatisfac- 
tion, and when there was no such immediate provocation 
as at some past elections. If a man had not been driven 
out of the party by the passage of the Nebraska bill in 
1854, by the Kansas troubles in 1856, by the Dred Scott 
decision in 1857, or by the Lecompton bill in 1858, why 
should he bolt in the year 1859, when no new grievance 
was in the air ? 

Twenty years later Judge Doe told me what the cause 
was which principally impelled him to sever his party rela- 
tions at that moment ; adding that he believed he had never 
before told it to any one. And when I relate it, I think you 
will not only see that it explains his action, but you will 
also see that he could not have stated it publicly at that 
time without placing a near relation in a most uncomforta- 
ble position. In his Democratic speeches he had been accus- 
tomed to lay much stress on th6 importance of preserving 
the Union, and had undoubtedly exhorted his hearers to 
consent to all reasonable compromises looking to that end. 
He had also made great use of the passage in Washing- 
ton's farewell address which contains a warning against 
the formation of geographical parties. The Republican de- 
baters who occasionally met him did not succeed in mak- 
ing effective rejoinders to this line of argument. All this 
time he, of course, assumed that the old Union was still 
in existence, not merely in name but in fact. Suddenly he 
was led to doubt the truth of his premises. The actual 
state of feeling in the South was made known to him from 
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a soui'ce calculated to carry immediate conviction to his 
mind. The revelation came through one of his brothers 
who was settled in Virginia. Through the intercourse 
which he had at this time with that brother (either d\ir- 
ing a visit by Charles to Virginia, or during a visit by the 
Virginia brother to the old Northern home) the inside 
situation in the South became fully known to him. It 
was the information then received as to the prevailing 
Southern sentiment that induced him to make an immedi- 
ate change in his party affiliations. He now realized what 
the answer was to his own speech about the danger of 
breaking up the Union, an answer which his former Re- 
publican opponents had failed to make. It was this : '* There 
is no Union now. The old Union is gone. Nothing re- 
mains but a shell ready to fall to pieces at any moment." 
He made up his mind that it was useless to compromise any 
longer; believing, as I suppose, that nothing would be 
effectual short of complete surrender to the demands of 
the extreme Southern leaders, and that the logical deduc- 
tions from Chief Justice Taney's opinion in the Dred Scott 
case indicated the terms upon which they would insist. 
He announced himself a Republican, made a series of pow- 
erful speeches devoted largely to a discussion of the far- 
reaching effect of Chief Justice Taney's opinion, and gave 
no more thought to the possibility of compromise. When 
the Virginian brother, two years later, just before the firing 
on Sumter, wrote to Charles, imploring him to do his ut- 
most to prevent the threatened breach, he replied that, so 
far from making any attempt in that direction, he believed 
that the sooner the trouble came, the better ; it was inevi- 
table, and it was best to have it at once and have it over 
with. 

I have dwelt upon Judge Doe's change of political affilia- 
tion, not merely because it was an important crisis in his 
life, but also because it placed serious obstacles in the way 
of his success upon the bench, to which he was soon after 
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appointed. The political thermometer was then up to 
fever heat. Notwithstanding the fact that the issues were 
constantly changing, notwithstanding the fact that in the 
years from 1845 to 1861 an enormous number of good 
citizens changed their political allegiance, yet a large pro- 
portion of those who remained within the party organiza- 
tion were inclined to doubt the motives of all who quitted 
it, and were accustomed to regard them as little better 
than traitors. Looking back now at the situation, it seems 
almost incredible that such a feeling should have existed, 
but it certainly did exist and was calculated to produce 
very uncomfortable results. In the light of history, we 
can now respect alike the motives of those who adhered to 
the old party and of those who left it ; but in those troub- 
lous times, toleration and charity were virtues not con- 
spicuously practised by any political organization. 

September 23, 1859, Charles Doe was appointed an asso- 
ciate justice of the supreme judicial court. Undoubtedly, 
some influential men favored his promotion on political 
grounds, but his legal qualifications were beyond dispute, 
and the two foremost lawyers of his section, Daniel M. 
Christie and Oilman Marston, both strongly recommended 
the appointment. The new judge was only twenty-nine 
years of age, but youth was not regarded as an objection 
to a judicial appointment in New Hampshire so much as 
it might have been in some other jurisdictions. The pro- 
motion of comparatively young men to the bench was not 
then uncommon in this state. From 1817 to 1867, six 
lawyers were appointed to the highest court, of whom the 
eldest was only thirty-three, and the youngest twenty- 
seven. 

Judge Doe's official tenure was almost unique. Ap- 
pointed at twenty-nine, he continued on the bench, with 
the exception of the two years from 1874 to 1876, until his 
death, at the age of sixty-five, thus passing more than half 
his life in the discharge of judicial duties. That no man 
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could have enjoyed so lengthy a term unless his services 
had been, in the long run, acceptable, goes without saying. 
But at the beginning of his judicial career be met with 
violent and bitter opposition in certain sections of the 
state. At the start, there was a very strong political prej- 
udice against him. This obstacle, if it had been the only 
one, he would soon have overcome by his immediate mani- 
festation of ability and impartiality. But there were other 
causes of offense which alienated from him some lawyers 
who would naturally have been his closest friends. He 
was, from the very beginning, a reformer. He insisted on 
having cases tried civilly, expeditiously, and upon the 
merits. Some bar leaders were unwilling to change the 
habits of a lifetime at the bidding of a younger man. The 
result in certain counties was a somewhat stormy season, 
which would have induced the majority of new judges 
either to submit to the old regime or resign their office in 
despair. Not so with Judge Doe. He stood his ground 
and carried his main points. In his mode of dealing with 
refractory counsel, as in most other things, he was original. 
Take, for instance, a scene in which one of the first law- 
yers of the state figured. When Judge Doe took his seat 
upon the bench he resolved that no counsel should ever, 
in his presence, be permitted to insult a witness, a resolu- 
tion pi'ompted by the recollection of the treatment to 
which he himself had been subjected when a witness at a 
time prior to his admission to the bar. In the very first 
year of his service, a prominent lawyer, a man of char- 
acter, but accustomed to the old style of practice, began to 
cross-examine a witness in an objectionable manner. " Mr. 

," said the judge, " I do not suppose that you intend 

anything offensive to the witness, but your manner might 
be construed by others as indicating such an intention, 

and I suggest that you modify it." Mr. at once 

flared up, and replied that he should examine the witness 
in his own way. To his intense astonishment, the judge, 
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instead of committing him for contempt, a move for which 
he was probably prepared and which might have gained 
him some popular sympathy, turned to the witness and 
said, " Mr. Witness, you need not answer any more of Mr. 

's questions, unless you choose, and if you do choose 

to answer, you may do it in your own way." Mr. did 

not care to persist and take his chance of being roundly 
cursed by the witness. He immediately abandoned the 
case and left the court room, swearing audibly as he went. 
I mav add that the learned counsel afterwards resumed 
his former friendly relations with the judge; and that he 
wrote me years after (when the judge was out of health) 
to express the earnest hope that Judge Doe would not re- 
sign from the bench. 

Judge Doe early resolved never to commit counsel for 
personal disrespect to himself. But unruly members of 
the bar soon learned that there were other effective 
methods of keeping them in check. When a prominent 
lawyer, while engaged in a trial, made an impertinent 
remark to the court, he was quietly told that, unless he 
retracted that remark, his client would have to get other 
counsel. Whereupon the learned gentleman undertook to 
explain that he had not intended to use the English lan- 
guage in its ordinary meaning. 

In one or two counties, combinations were attempted to 
break up terms which Judge Doe was to hold, and these 
efforts were not entirely without success. In one county, 
a term which would naturally have lasted three weeks was 
ended in three days. In another county, it was whispered 
with bated breath, that the leader of the bar would decline 
to try cases when Judge Doe was presiding, a resolution 
which was not adhered to. But it was ultimately found 
impracticable to solidify the bar against the judge. The 
lawyers whose methods of practice were unobjectionable, 
and the younger men, who were candid observers, were not 
inclined to follow the lead of their soreheaded brethren. 
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There was no clashing between Judge Doe and bar leaders 
of the type of William P. Wheeler and Edmund L. Cush- 
iug. Then, too, it gradually dawned even on his most per- 
sistent opponents, that the jury were inclined to sympa- 
thize with the court, and that hence a lawyer who made 
himself offensive to the bench was likely to lose the ver- 
dict. In one of the stormiest trials over which Judge 
Doe ever presided, a trial during which he was obliged 
continually to restrain the counsel on one side, the jury 
formed the opinion that the judge thought the merits of 
the case were against the side he was so often constrained 
to check ; and this view undoubtedly exerted great influence 
upou the verdict, which was against the troublesome coun- 
sellors. In fact, the jury drew a wrong inference, for I 
happen to know that the judge, if himself a juror, would 
have returned the opposite verdict. 

The quality which, more than all things else, trium- 
phantly carried Judge Doe through these early difficulties, 
was his astonishing readiness. He had all his faculties at 
instant command. He not only possessed unusual legal 
knowledge, but he had also the power of applying this 
knowledge to facts, and with lightning-like rapidity. He 
was never puzzled or confused. He was not only able 
speedily to arrive at a correct conclusion, but was also 
able instantly to explain his views in short, crisp sentences, 
which completely disposed of the matter in hand, and fre- 
quently caused everybody to wonder how there could ever 
have been any doubt about the result. 

As in the case of some other eminent judges, the rapidity 
of his mental operations was sometimes too great for the 
comfort of slower men who were practicing before him. 
But gradually the bar and the bench came to understand 
each other. The lawyer realized that reasonable expedi- 
tion was desirable ; and the judge discovered that the 
majority of men were incapable of keeping up with his 
fastest gait. The result was, that the lawyers went as 
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rapidly as they could, and that the judge ceased to urge 
them to go faster. 

In charging the jury. Judge Doe acted upon the maxim 
that the principal object of speaking is to make yourself 
understood. He once asked an associate : " Did you 
instruct the jury in the precise language set out in the 
reserved case?" "Yes," was the reply. " Well," returned 
Judge Doe, " it is all sound law, and would have been 
admirable for an essay in a law review ; but the jury could 
not have got any idea from it." " You do not," said he, 
"want to use legal phraseology to the jury. In charging 
them, you should translate the law into farmers' and me- 
chanics' talk." In an important case in Cheshire county, 
where Caleb Cushing was counsel, there was an issue as to 
mental capacity, in respect to which both sides requested 
very fine-spun instructions. After hearing their suggestions, 
the judge said : " I am going to tell the jury that if this 
man knew what he was about, the transaction will stand ; 
and, if he didn't, it won't." A look of unutterable disgust 
came over General Cushing's intellectual countenance, but 
neither party excepted. Whenever Judge Doe thought 
that justice required it, he did not confine himself to 
charging on the law, but also summed up on the facts ; and 
if he was of opinion that one side had a weaker case than 
the other, he did not feel bound to conceal that opinion 
from the jury. A charge of his in a criminal case is proba- 
bly one of the shortest ever given : " Gentlemen of the 
jury, I should n't want to convict the prisoner on this evi- 
dence, but you can do as you like." 

While Judge Doe was not very firmly bound by prece- 
dent in civil cases, yet it was on the criminal side of the 
court that he departed furthest from the old rules of pro- 
cedure. Knowing that the state cannot carry up excep- 
tions, he sometimes struck out an entirely new path. 
Before the passage of the Statute of 1869, making respond- 
ents competent to testify in their own behalf, it was very 
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common for counsel representing the accused to complain 
bitterly of the fact that their clients' lips were sealed ; and 
to assert that, if they could only have the privilege of tes- 
tifying, they could satisfactorily explain all incriminating 
circumstances. Judge Doe had probably got very tired of 
hearing this sort of talk in cases where there was no rea- 
sonable doubt of guilt. One day, when a lawyer opening 
for the defense was making these stereotyped assertions, 

he was suddenly interrupted from the bench. " Mr. ^ 

you may put your clients on the stand." " What, your 
Honor?" *' You will be permitted to call your clients as 
witnesses on their own behalf." The learned counsel, 
gradually recovering from his astonishment, turned, and 
whispered to his junior: " Well, John, we shall have to put 
the rascals on, and the result will be a conviction." 

Judge Doe did not confine himself to trying criminal 
cases. He sometimes investigated the preliminary question 
whether they ought to be tried ; and, if he came to a nega- 
tive conclusion, practically coerced the state's counsel into 
entering a nol proB.^ or accepting a plea that the respon- 
dent was guilty of a minor offense. If the state's counsel 
declined to accede to his view, he would sometimes, as a 
last resort, bluntly refuse to try the case. One of the most 
conspicuous instances of this was in the matter known in 
Grafton county as " the Haverhill school-house case," in 
which captious critics alleged that the judge "referred a 
criminal case, and appointed the witnesses." Judge Doe's 
©wn account of the matter was substantially as follows : A 
certain school district had an old and unfit school-house. 
The solid men of the district wanted to build a new one ; 
but the poll-tax payers, for some peculiar reason, objected, 
and voted down the proposal. Thereupon, the minority, in 
broad daylight, assembled together, and tore down the old 
building. The result was, that the other faction got them 
indicted for a riot. The accused persons said that they 
were perfectly willing to bear the entire expense of build- 



MEMOIR OF CHARLES DOE. 1 39 

ing a new school-house in place of the one destroyed ; but 
that they would not plead guilty to a charge of riot. 
Much excitement prevailed in the neighborhood, and it 
seemed probable that attempted trials would result in 
repeated disagreements of the jury. Meantime, the dis- 
trict was without a school, and the children were growing 
up in ignorance. Judge Doe, after satisfying himself of 
the nature of the case, denied the motion of the state for a 
trial, and made an order substantially as follows : 

This case is not to be tried at the present term. Within 
thirty (?) days after the expiration of the term, Mr. William 
H. Cummings, of Lisbon, is to go upon the ground, and there 
hear A tell the story of one side, and B tell the story of the 
other side. Mr. Cummings is then to determine what sum each 
of the respondents ought to pay towards the erection of a new 
school-house. If the sums so assessed are paid, and the school- 
house is built, before the next term, then this case is not to be 
brought forward on the docket, but is to be regarded as dis- 
missed. 

Before the next term, the hearing had been had, the 
assessment made, the money collected, and the school-house 
built ; but the voice of the prosecutors was still for war. 
They moved that the previous order should be rescinded, 
and the case set for trial. The term was held by Judge 
Nesmith, whose racy Scotch-Irish humor many of us vividly 
remember. The motion was argued at great length in the 
old court-house at Haverhill Corner. When the learned 
counsel at last stopped (probably from sheer physical 
exhaustion), Judge Nesmith held up the sheet of paper 
upon which the ofifensive order was written, and said : 
"There does not seem to be anything immoral in this 
order. Indeed, it appears to have been made in the inter- 
est of the cause of education. If I were to rescind it, I 
should be saying that I was a bigger man than Judge Doe. 

In short, gentlemen, I wash my hands of the whole matter." 
3 
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The audience burst out laughing, and this was the end of 
*' the Haverhill school-house case." 

During the first seven years of his judicial life, Judge 
Doe was not conspicuously prominent in Law Term work; 
and his appearances in the reports were less frequent than 
those of most of his colleagues. (Each judge had then some 
discretionary power as to which of his opinions should be 
reported.) Judge Doe's earliest opinions appear in Vol. 
39. In the eight volumes from 39 to 46, his opinions 
average less than eight pages per volume, and of these only 
two (JJnderMll v. Manchester^ 45 N. H. 214, and Fifield v. 
Northern R. iJ., 42 N. H. 225) are comparable in ability to 
many which he subsequently wrote. As late as 1866 one 
of his ablest colleagues expressed the hope " that Doe might 
yet make himself a name as judge." The speaker was a 
warm admirer of Judge Doe, but realized the fact that he 
had not yet erected enduring monuments on the printed 
pages of the Reports. Had he left the bench at that time, 
the fame of his great judicial ability would have rested 
almost entirely on the traditions of his Trial Term work. 
His first contributions to the Reports which excited the 
general interest and commendation of the profession were 
his dissenting opinions in two cases in 47 N. H. (published 
in 1869) : Boardman v. Woodman^ 47 N. H. 140 and Ken- 
dall V. Brownson, 47 N. H. 196. After 48 N. H. he did his 
full share in filling up the volumes. 

Any one who examines his work will discover that he 
had two very opposite methods of writing opinions ; some 
of his opinions being among the most concise in the books, 
hardly containing more words than the head-note (indeed, 
in one instance, containing fewer words) ; while others are 
among the longest to be found in the Reports. The inquiry 
suggests itself : Why should a man, who had shown him- 
self capable of writing such admirable short opinions, so 
often write extremely long ones ? One reason is that he 
was in the minority in some of these cases, and was natur- 
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ally anxious to fully justify his dissent. See, for instance, 
besides the two cases in 47 N. H. already referred to, State 
V. Pike, 49 N. H. 408, Hale v. Everett, 53 N. H. 133, and 
Orr V. Quimhy, 54 N. H. 603. There are also other cases 
where there was originally a division in the court, although 
that fact is not stated in the Reports. Thus in Aldrich v. 
Wright, 53 N. H. 398, popularly known as " The Mink 
case," a majority of his colleagues had in his absence 
decided the case the other way (i. e., " other " from the 
result finally reached), and had announced their decision. 
The opinion of Judge Doe, which now appears in the book 
as the opinion of the whole court, was originally written to 
convince his brethren of their error, and had the desired 
effect. Again in Lisbon v. Lyman^ 49 N. H. 553, though 
no dissent is expressed, yet the court were not in fact 
unanimous upon the last point, so elaborately discussed in 
the opinion, pp, 582-605. 

But there is another reason for the unusual fulness of 
some of Judge Doe's opinions. He foresaw, and answered 
in advance, objections not yet raised. Like Pascal, he had 
foresight which revealed to him " objections unknown to 
his generation, and which inspired him with the idea of 
fortifying and intrenching positions which were not [yet] 
threatened." 

A further reason for the length of some opinions may be 
found in the writer's unwillingness to adopt implicitly the 
statements and reasoning of other men. Even when he 
substantially concurred in results, he frequently preferred 
a new method of statement and a new process of reasoning. 
Right here, in my belief, is to be found some of the most 
valuable work which he has ever done. It was not enough 
for him that his predecessors had rejected erroneous conclu- 
sions. He insisted that the *' negation of error " should 
not be based upon erroneous grounds. See, for example, 
an elaborate discussion covering thirty-three pages in Orr v. 
Quimhy, 54 N. H. p. 605-638. *' The obscurity of over- 
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elaboration " is a phrase once applied to one or more of 
Judge Doe's opinions by his warm friend and admirer, 
John M. Shirley. But that criticism is well founded in 
only a few instances. Undoubtedly, ideas are sometimes 
repeated, but the repetition is clothed in another form of 
words ; the purpose being to reach different classes of 
readers through different forms of expression. And in 
these cases of repetition there will generally be found at 
the close a single forcible sentence summing up the whole 
discussion. 

After making all deductions that can reasonably be 
claimed, the fact remains that no other judge has enriched 
the New Hampshire Reports with so many able opinions, 
and that some of these opinions compare favorably with 
the best that have been promulgated in other jurisdictions. 

If this memoir were prepared for the especial use of 
persons who were strangers to his work, it might be desira- 
ble, at this point, to enumerate some of Judge Doe's most 
important opinions, and to give a few extracts showing his 
method of investigation and his judicial style. But it 
cannot be necessary to do this before an audience composed 
of New Hampshire lawyers, who are already familiar with 
these decisions. 

You may be astonished to hear me say that these numerous 
printed pages do not represent the most valuable Law Term 
work of the late chief justice. Yet such is the fact. His most 
important work is not, and cannot be, represented in print. 
It consists of the services which he rendered in the consul- 
tation room. No complete estimate can be formed of the 
value of a judge's work except by those who know the part 
he played in the private deliberations of the court. Here, 
as elsewhere. Judge Doe was conspicuously useful, not 
only in bringing about right decisions but in preventing 
wrong ones. He seldom failed to discover instantly the 
vital point of each case, and could always give strong 
reasons for his conclusions. The celebrated jurist, John 
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Austin, once said of himself, that if he had any special 
intellectual vocation, it was that of untying knots. A 
similar claim might well have been made by Judge Doe. 
His colleagues can have no difficulty in recalling cases 
where he found a way for the court out of what seemed a 
hopeless labyrinth. One of his associates, who went upon 
the bench with a pretty strong prejudice against him, 
afterwards said that he had never seen any other man who 
could hew his way out of a difficulty so expeditiously and 
so neatly. 

It was not the least of Judge Doe's merits in the con- 
sultation room that he had not that excessive pride of opin- 
ion which handicaps so many men. Before the statute of 
1874, the judges were accustomed to sit at the law term 
in cases where their own trial term decisions came up for 
revision. Some rulings made by Judge Doe upon a cer- 
tain trial in Coos county were subsequently overruled at 
the law term. The opinion was read by Judge Nesmith, 
and commented with unusual severity on the mistakes 
made at the trial. Mr. William Burns, the counsel whose 
exceptions were thus triumphantly sustained, hurried up 
to the bench and borrowed the manuscript of Judge Nes- 
mith to gloat over it at his leisure. What was his aston- 
ishment at finding that every word of the opinion was in 
the well-known handwriting of Judge Doe ! A difference 
with a colleague on a question of law was not regarded 
by Judge Doe as affording matter of personal grievance. 
With his radical tendencies, he was not unfrequently 
found differing from^Chief Justice Bellows, who was an 
admirable specimen of the conservative lawyer of the old 
school. Yet the younger man regarded his older col- 
league with an almost filial affection. Judge Doe usually 
bore it with equanimity when he found himself in a pres- 
ent minority. He generally had faith to believe that his 
views would ultimately prevail, and this faith was not un- 
frequently justified by subsequent results. Some of his 
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most heretical dissenting opinions were finally pronounced 
orthodox. Perhaps the strongest instance, under all the 
circumstances, is the view which he expressed in his soli- 
tary dissent in Boardman v. Woodman and again in State 
V. Pike^ as to the admissibility of the opinions of non- 
expert witnesses upon a question of sanity. This view, 
after being thrice rejected by a court of which lie was him- 
self a member, was finally adopted as law by a court from 
the membership of which he had been carefully excluded, 
t. 6., by the court which existed from 1874 to 1876. (See 
Hardy v. Merrill, 56 N. H. 227.) 

The branch of law which, more than any other, he as- 
sisted in renovating and improving was the department of 
procedure. In most jurisdictions, reform in this respect has 
been left to the legislature ; and their attempts have too 
largely resulted in substituting one set of technicalities for 
another, and in giving occasion for volume upon volume of 
Practice Reports. (See 53 Albany Law Journal, pp. 151, 
152.) But the New Hampshire court, in Judge Doe's day, 
did not feel constrained to sit with folded hands, waiting 
for the legislature to enact a poorly-drawn code. Instead 
of this, the judges proceeded to simplify practice by their 
own decisions ; not merely by discouraging formal objec- 
tions, but by boldly declaring that '' parties are entitled to 
the most just and convenient procedure that can be 
invented," and by distinctly recognizing " the judicial duty 
of allowing a convenient procedure as a necessary instru- 
ment of the administration of the law of rights." (See 
the very able opinions in Metealf v. Grilmore^ 59 N. H. pp. 
431 to 435, and Owen v. Weston, 63 N. H. pp. 600 to 605.) 
The result is a flexibility of remedies in New Hampshire 
not surpassed by any of the so-called *' Code States " ; and, 
further, the absolute certainty that cases will be decided on 
their merits and that justice will not be "strangled in the 
net of form." It should not, however, be understood that 
these changes are owing solely to the efforts of Judge Doe. 
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Much credit is due to others ; especially to Chief Justice 
Bell, who drew up the admirable '* Rules for Regulating the 
Practice in Chancerjs" 38 N. H. 605-624 ; a work which 
Judge Doe said " constituted Judge Bell's monument." 
But, after making all due allowance to others, it remains 
undeniable that credit for the improvements in New Hamp- 
shire procedure is due more to Judge Doe than to any other 
one person. It was not merely what he gave utterance to 
as a Law Term judge. It was the general tone imparted 
to legal proceedings by his vigorous personality. To bor- 
row a metaphor from a sketch of an eminent English judge, 
we may say that his presence in the court room was like a 
" healthy breeze in an overladen atmosphere." Judge Doe's 
mode of life and all his habits were democratic and simple 
in the extreme ; and his love of simplicity led him, when 
presiding alone at nin prius^ to go far towards abolishing 
the mere forms and ceremonies which are usually observed 
in the court room. But there was no omission of anv inci- 
dent of procedure which was really essential to the rights 
of suitors. 

When Judge Doe had been on the bench nearly fifteen 
years, a political overturn took place in New Hampshire ; 
followed by the customary " remodelling " of the judiciary ; 
i. e., the legislative abolition of the existing court and the 
institution of a new court under a slightly different name, 
some of the members of the old tribunal being reappointed 
and others dropped. Nothing can be more absurd or perni- 
cious than these so-called reorganizations of the court. 
Nominally, a New Hampshire judge is commissioned to serve 
'' during good behavior," until he reaches the age of seventy. 
In reality, his appointment holds good until the next state 
election. The judicial tenure is less secure here than in 
those states where the oflBce is directlv elective ; for in those 
jurisdictions the judge who has been chosen by popular vote 
is reasonably certain of being allowed to serve out the full 
term of years for which he was elected. It must not, how- 
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ever, be understood that the politicians who came into 
power in 1874 were sinners above all other men because 
they abolished the then existing court. On the coutrary, 
they were simply following a bad precedent set by their 
political opponents. Indeed, the very court they were 
demolishing owed Its birth nineteen years before to a simi- 
lar abolition of a preceding tribunal. The example set by 
the coiigreaaional supporters of Jefferson in 1801, by the. 
New Hampshire Federalists In 1818. and by the New 
Hampshire "Know Nothings" in 1855, was, unfortunately 
but not unnaturally, followed by the New Hampshire 
Democrats in 1874, and again by the New Hampshire 
Republicans in 1876. The theory that these last two reor- 
ganizations were designed solely to get rid of weak and 
inefficient members of the court Is effectually disproved by 
tite solemn fact that the Democrats, in 1874, failed to retain 
Charles Doe, and by the equally solemn fact that the Repub- 
licans, in 1876, failed to retain William S. Ladd. 

Judge Doe made uo complaint of the customary decapita- 
tion. On the contrary, he enjoyed the vacation thus afforded 
him. Upon his marriage, in 1865, to Edith Haven, daughter 
of George Wallis Haven, Esq., of Portsmouth, he had settled 
at the old family homestead in Rolllnsford. He now spent 
two years of rest from court work at his pleasant home, 
giving much thought to the best methods of educating his 
children, spending a good deal of time among his trees, 
and incidentally making use of this leisure to bring up 
some arrears of reporting. Various attempts were made 
during the interval to engage his services as counsel and as 
referee; but they were all unsuccessful. He also declined 
to accede to the substantially unanimous desire of hia 
political friends that he would accept a congressional 
nomination. 

WVien the slate "turned over again," in 1876, and a new 
L'uin't was e^Uililiwhed, the appointment of chief justice was 
teudei'iid to Jmijje Doe without the slightest hesitation on 
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the part of the executive. But the offer was not accepted 
uutil after very great hesitation on the part of the recipi- 
ent, who was reluctant to quit his pleasant home life. I 
was then on the invalid list, and completely out of prac- 
tice. Hence Judge Doe came to me, as to one who was a 
disinterested witness, and put me through a very searching 
cross-examination as to the real reasons for the apparent 
desire that he should fill the office. He was willing to ac- 
cept only in case he could be satisfied that he was really 
the first choice of the better element at the bar. He feared 
that the alleged desire of some lawyers for his appoint- 
ment was due mainly to their dread of the selection of a 
still more unpopular person in the event of his declinjition. 
If he was wanted merely to keep out another man, he did 
not care to be used in that way. He distinctly remem- 
bered the days when he was persona non grata in certain 
sections, and it was difficult to persuade him that a very 
different sentiment towards him no-w prevailed. I called 
his attention to the fact that some of the bar leaders who 
formerly opposed him had now passed away ; that others 
no longer occupied their former commanding position ; and 
that still others (including some of the worthiest) had 
come to understand him better and now fully appreciated 
his services. But what I think made more impression upon 
him was my insistence upon the fact, that a new genera- 
tion had come upon the stage during the seventeen years 
which had elapsed since his first appointment, and that the 
best of these younger lawyers were his warm friends and 
enthusiastic admirers. I remember asking him if he 
thought that a combination could now be successfully made 
to break up one of his terms in the county of A, if Mr. X 
should oppose it; or in the county of B, if Mr. Y should 
oppose it ; X and Y being men who in 1859 were un- 
fledged law students or inconspicuous juniors, but who in 
1876 stood in the front rank and were among his hearty 
friends. 
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About two years after his return to the bench, an 
arrangement was made by bis colleagues, whereby he was 
excused from the bulk of the Trial Term work in considera- 
tion of his giving extra time and attention to the Law 
Term business. The result has been that, though the chief 
justice was constantly engaged in his judicial labors, he 
was not so much before the public as heretofore, and 
hence many of the younger members of the bar have had 
but little personal knowledge of him. 

One feature of his services as chief justice should be espec- 
ially mentioned ; and that is, the attempt to improve the style 
of reporting; an attempt which has borne good fruit, though 
resulting at times in delays which are much to be re- 
gretted; As is well known, the statements of facts and 
the head-notes in the New Hampshire reports have usually 
been prepared in each case by the judge delivering the 
opinion. (See Reporter's note, 49 N. H. pp. vii, viii.) 
This work in the earlier volumes was generally well done. 
But in 1850 (Laws, chap. 961, section 5), the legislature 
put a premium on judicial prolixity, by enacting that each 
judge, in addition to his regular salary, should also be paid 
for all matter furnished to the reports at a certain rate per 
each printed page. The more voluminous the report, the 
larger the compensation. This absurd provision was re- 
pealed in 1855 (Laws, chap. 1659, sections 33 and 36); but, 
meantime, the practice of lengthy reporting, though not 
adopted by all judges, had become common. Judge Doe 
began very early to shorten the voluminous statements of 
the reserved cases in making up his own contributions to 
the reports. And when he became the head of the court 
in 1876 he brought about a concert of action among the 
judges with a view to the preparation of concise statements 
and accurate head-notes, as well as a careful revision of 
opinions and an elimination of dicta. 

For nearly twenty years. Judge Doe was the official head 
of the legal profession in New Hampshire. But he really 
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occupied a much higher position. By the general con- 
sensus of his contemporaries he was the foremost man of 
the profession in the state ; foremost, not merely in name or 
in official position, but in fact. Many lawyers would un- 
doubtedly be willing to make a much stronger statement. 
They would agree with me in saying, that, of all the men 
whom we have intimately known, not in the law only 
but in all walks of life, this man was the ablest. 

If I were to sum up in a single sentence the cause of 
Judge Doe's intellectual superiority, I should ascribe it to 
the fact that he united in himself qualities of the highest 
order, which are so diverse that they are seldom found com- 
bined in one person. He had a remarkable memory, a 
quality which sometimes exists '^ in disproportion to other 
mental faculties." But no one would have said of him 
what Robert Lowe (Lord Sherbrooke). was wont to say of a 
certain great historian, that ''his memory had swamped 
his mind." Oq the contrary, he had also a remarkable 
power of clear thinking. Again, he had extraordinary 
quickness of perception and facility of expression, qualities 
which are apt to be relied upon by their possessor to the 
exclusion of patient investigation. Yet Judge Doe, despite 
the astonishing rapidity of his mental operations, fully 
realized that in many instances nothing avails except indus- 
trious research ; and there was no end to the amount of 
drudgery he would go through. One might say of him 
what Cecil is reported to have said of Sir Walter Raleigh, 
" I know that he can labor terribly." 

Intellectually he was, above all things else, original. In 
a humorous sketch read by a bright young lawyer before a 
Bar Association, Doe, C. J. is represented as rendering a 
certain decision and giving as the sole reason "that the law 
has hitherto always been understood to be otherwise." This 
was, of course, a playful exaggeration ; but it is true that 
the novelty of a proposition did not furnish to his mind 
a prima facie presumption against its adoption. As was 
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said of another, " he first looked at every question as if it 
were entirely a new one, and then allowed the judgments 
of the past to have due weight." Novelty had, undoubt- 
edly, some charm for him, especially as to methods of 
reaching conclusions. He sometimes preferred to strike 
out a new path of his own " across lots," rather than go 
around by the beaten road. His one controlling desire in 
every case was to do exact justice, and if this end could 
not be accomplished save by setting at naught the so-called 
"wisdom of our ancestors," he did not hesitate to go to 
that extremity. He was not guilty of "that shrinking 
from responsibility " which Martineau justly stigmatizes as 
*' the modern form of treason to the state." 

It will surprise many persons to know that Judge Doe 
was not what would be called "a general reader." He 
was not in the habit of reading unless he had a special 
object. Whenever he was investigating a subject, he was 
indefatigable in research, and examined everything that 
could have an important bearing. Nor were his studies on 
such occasions confined to law books. For instance, when 
preparing his dissenting opinion in Hale v. Evtrett^ 53 
N. H. 133, he spent weeks, and probably months, in read- 
ing history and theology. But he never read for the mere 
sake of reading ; nor did he make use of light literature as 
a mental rest or recreation. I believe it to be the fact that 
in his whole life he read only one novel, and not more 
than three other books outside of his special studies. 

Socially, Judge Doe was one of the most delightful of 
men. He did not reserve himself for great occasions, but 
always abounded in good sayings. Few persons have ever 
spent an hour in his company without carrying away some- 
thing to remember him by. He was not an overpowering 
talker, who did not know how to listen. Nor was he one of 
those who carefully prepare their bright remarks. On the 
contrary, the best things ever heard from him were in the 
nature of what Sydney Smith would have called "trump- 
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ing," 1. 6., off-hand comments on, or replies to, remarks 
made by others. His fun answers the description recently 
given in the case of another distinguished judge : It was 
" spontaneous, apposite, and instantaneous." It should be 
added that, unlike some humorists, he could appreciate a 
joke of which he was himself the subject. I doubt whether 
any one enjoyed more than he the well-known story as to 
the advice given by an eminent lawyer to the examining 
committee of the Grafton bar ; advice which (as Judge 
Doe himself said) so clearly marked the learned counsel- 
lor's utter contempt for the court. Judge Doe's strong 
sense of humor, though usually restrained upon the bench, 
crops out in the opinion in DeLancey v. Ins, Co,^ 52 N. H. 
pp. 587 to 591. A few years ago, when the arguments 
and influence of the insurance companies seemed certain to 
defeat a bill pending in the Massachusetts legislature, a 
member rose, with the ''Fifty-second New Hampshire" in 
his hand, and said that he should like to read to his col- 
leagues the opinion expressed by the supreme court of New 
Hampshire relative to insurance companies. Before the 
reading had progressed far, the house was convulsed with 
laughter, and there was no further effective opposition to 
the passage of the bill. 

But there was one thing which Judge Doe's friends 
prized far more than his intellectual ability or his conver- 
sational power, and that was his kindness of heart. As 
was said of Lord Bowen: "Of unkindness he was as in- 
capable as of stupidity." I do not believe that any of our 
legal brethren have ever done more kind acts than he, or 
done them in a more quiet way. I will not speak here of 
charities in his neighborhood, or of his sympathy and help- 
fulness in sickness (to which I can personally testify). 
But I think that special mention should be made in this 
presence of his helpfulness to the members of his own pro- 
fession. He was the best friend I ever knew to law stu- 
dents, to young practitioners, and to older lawyers who 
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were od the point of assuming the unfamiliar duties of 
judicial position. His advice was always to the point, and 
given solely with a view^ to the good of the recipient. 

Our friend had great charity for the failings of others. 
He could "put himself in the other man's place," and real- 
ize the obstacles in his path. I once made a sarcastic 
remark to him about the conduct of a man of generally 
high character, who seemed to be in one instance unduly 
influenced by personal friendship. His reply was simply : 
" Lord, lead u% not into temptation." 

Although Judge Doe's death took the bar by surprise, 
yet his health had been very precarious at several periods 
during his judicial career. In the first six years of his 
term, he had two long seasons of illness ; and there were 
later occasions when he was obliged to desist from work 
for considerable intervals. He had naturally a strong con- 
stitution. The trouble was, that he could do nothing in 
moderation. The special task upon which he was engaged, 
whatever it was, always took complete possession of him, 
often occupying his mind by night almost as completely as 
by day. He suffered much from insomnia ; and also under- 
went other physical ailments which nature is wont to 
inflict as penalties for overwork. His great mental powers 
remained unimpaired to the last moment of his life. He 
died suddenly, March 9, 1896, at the railroad station in Rol- 
linsford, while on his way to the adjourned law term at 
Concord. 

Twenty-three years earlier, his predecessor. Chief Justice 
Bellows, passed away suddenly at precisely the same period 
in the judicial year. What Judge Doe then said in regard 
to his friend may now, with a slight change, be applied to 
his own legal career : The lesson of his life is that of devo- 
tion to work. 



BIOGRAPHIES. 



_ J 



GEORGE WILLEY CHAPMAN. 



BY PAUL LANG, OF ORFOBD. 



George Willey Chapman was born in New Chester, now 
Hill, in November, 1827 ; was educated at Northfield and 
Hill academy, and at Cleveland, Ohio, studied law with 
Willey & Carey of Cleveland, with J. D. Sleeper of Hill, 
and with Nesmith & Pike of Franklin, and was admit- 
ted to the bar at Plymouth in 1849. He practised at 
Hill till 1853, and then removed to Haverhill, where 
shortly afterwards he married Eleanor H. Towle. He 
remained in the active practice of his profession at Haver- 
hill until 1892. He was secretary of the Grafton County 
bar from 1853 until a few years before his death, also 
president of Bradford Savings Bank and Trust Company at 
Bradford, Vt., from 1883 till his death. During his life in 
Haverhill, he held many positions of trust and honor in 
the community where he lived. At his home in Haverhill, 
the court and bar boarded from 1855 till 1874, whenever 
court was in session, and around his table were gathered 
some of the brightest minds of Grafton county. His first 
wife, Eleanor H. Towle, was a sister of Elizabeth T. Mor- 
gan, so well known during the past fifty years by all New 
Hampshire lawyers. She was a constant visitor at the 
house of Mr. Chapman, and after the death of her husband. 
Dr. Hiram Morgan, she made her home with him. After 
coming to Haverhill, his business rapidly increased, and 
the old dockets of Grafton county will show that, from 
1855 to 1875, he had one of the largest and most lucrative 
practices of any lawyer at the Grafton County bar. He 
was a social, genial gentleman, for whom every one in the 
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community had a good word, and in return he spoke well 
of all. His enemies were few and his friends a legion. 
He was a brilliant conversationalist, quick in repartee, and 
he was never more happy than when surrounded by his 
many friends, and while providing them with the bounte- 
ous hospitalities of his well-built, well-furnished home, and 
enlivening them with his quick wit and amusing stories. 
In society in Haverhill, he was a leader ; no place of enter- 
tainment was complete without his pleasant face and pleas- 
ing address. Much of his time was spent in giving 
pleasure to others, no matter what the exertion was to 
himself. In conferring happiness upon others, he obtained 
it in a great measure himself. His practice as a lawyer 
was wide and varied. It extended over a period of forty 
years, and covered every conceivable kind of litigation. 
He was a careful, painstaking, patient lawyer, giving every 
case the closest scrutiny and attention, and when his opin- 
ion was once formed as to the merits of his cause, to it he 
clung with tenacity, giving the most cogent reasons for his 
position, and citing all the authorities that had any bearing 
upon his side of the contention. As a speaker, he was 
always ready, naturally fluent, with a good command of 
language ; his broad and comprehensive intellect at once 
grasped the salient points of his case, and brought them 
home to his hearers with a power and force that was con- 
vincing. In many a hard-fought forensic battle at the bar, 
pitted against the best legal talent of our county, he has 
come o£E victor. He had remarkable business ability, and 
was always a leader in all enterprises that had a tendency 
to better his town and state ; his judgment upon all these 
matters was always sought by his fellow-townsmen, and 
that judgment generally proved to be correct. During the 
last ten years of his life, he took great pride in his connec- 
tion with the Bradford bank. He took hold of this insti- 
tution when its condition needed an able financier at its 
head, and that it found in him; he brought to bear upon it 
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all his skill and talent, and soon had it upon a firm founda- 
tion and though other banks were in trouble, his stood all 
assaults, and he left it one of the strongest banks in the 
state of Vermont. In his home life, he was one of the 
most companionable of men, always pleasant, of even dis- 
position and unruffled temper ; the hours he spent with his 
family were replete with instruction and mental enjoyment. 
His fund of anecdote and story was large ; he always had 
some new story to relate and always told it well. During 
all his life, he was an omnivorous reader ; his reading cov- 
ered the whole field of literature, and being a close student, 
what he read he remembered, and this vast store of infor- 
mation was always ready to be drawn from, at the briefest 
notice, upon any occasion. During the last ten years of 
the life of his wife, Eleanor Towle Chapman, she was a 
confirmed invalid ; during all this period he was the most 
tender and devoted of husbands ; her slightest wants were 
anticipated, and his treatment of her was most gentle and 
affectionate. He gave her nearly all his time and atten- 
tion, taking himself away from his professional duties to 
be able to be with her, and make her life as pleasant and 
cornfortable as possible. On many an occasion she has 
said to me, '' No woman ever had a better husband." 

In January, 1891, his house, where he had resided dur- 
ing all his married life in Haverhill, was destroyed by fire, 
and soon afterwards, on the 19th day of February, 1891, 
occurred the death of his wife, one of the kindest and most 
estimable ladies it was ever my good fortune to meet. 
The destruction of his house and the death of his wife 
seemed in a measure to sever the tie that had for so many 
years bound him to Haverhill, and he removed perma- 
nently to Bradford, Vt., in April, 1892, where the remain- 
ing days of his life were passed. Here he met, and on 
June 16, 1893, married, Maria L. Bicknell, who survives 
him. His second marriage was especially happy, and the 
last three years of his life, spent with his wife, living sum- 
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mers in a beautiful cottage on the picturesque shore of 
Lake Morey, at Fairlee, Vt., away from the cares and wor- 
ries of business and his profession, and winters in Brad- 
ford, Vt., were, I am inclined to believe, among the best 
and happiest of his whole life. Here in this peaceful and 
rustic retreat, while feeling well, and seemingly in the full 
enjoyment of health and strength, the end came, and his 
light went out, after only a few hours of suffering, on 
August 11, 1896. We all remember him, and will continue 
to do so through the coming years, a bright, level-headed, 
keen lawyer, an able, honest business man, a wise bene- 
factor, and a kind and loving husband. His animated 
countenance and sparkling words will no longer cheer us, 
his fund of anecdote and story will no longer amuse us, 
but the memories of the past, and our connection with 
him, will ever be a pleasure and delight to us all. 
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CHARLES G. CONNER. 



BY HENRY A. 8HUTE. 



Gentlemen of the Bar Association : When, a short 
time since, I received an invitation from the president of the 
Association to prepare a short biography of our deceased 
friend, Charles G. Conner, clerk of the Supreme Court for 
the county of Rockingham, it appeared to me that the duty 
could be more appropriately delegated to one who had been 
associated with him for a longer period, and who had been 
professionally intimate with him from early manhood. 

But on reflection, I thought that the younger members of 
the bar, on account of the many kindnesses and the assist- 
ance and encouragement that his experience enabled and 
his disposition prompted him to give them, had as much if 
not more reason to respect and love him than the older 
members, and it seemed appropriate that I should speak 
upon a subject upon which we all feel so strongly. 

Charles Gilman Conner was born in Exeter, July 6, 
1833. His father's name was Charles Conner, his mother's 
name, Mary Taylor Gilman Conner. At the age of twelve, 
he entered Phillips Exeter Academy, subsequently entered 
Harvard Uoiversity, and was graduated in 1854. 

After graduation he entered the ofl&ce of Stickney & 
French, and in 1857 was appointed to a vacancy then ex- 
isting in the office of clerk of the Supreme Court for the 
county of Rockingham. In September, 1863, he married 
Laura A. Odell of Randolph, Mass., who survives him. He 
died at Exeter, January 20, 1896. 

*^^f %■« A|£, ^^, 3l£. 3l£. .^k ^t, 

^P ^^ 1^1 ^PP ^^ ^^ ^^ ^p 

The biography of any man which consists of a monoto- 
nous record of births and deaths, is at best uninteresting, 
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and I have purposely made this as brief as is coDsisteDt 
with accuracy. But of our friend as we kuew him I wish 
to speak a moment. 

Sir Thomas Brown has said, " Every man truly lives so 
long as he acts his nature, or some way makes good the 
faculties of himself." Mr. Conner's natural endowments 
were industry, integrity, a vigorous and logical mind, sound 
judgment, a tenacious memory, and a disposition bubbling 
over with fun and good nature. 

Of his integrity and judgment, there can be no better 
monument than the hundreds of cases that have been sub- 
mitted to him as commissioner or referee. Of his industry, 
there can be no more conclusive evidence than the records 
of the Supreme Court for the county of Rockingham which 
he, for thirty-nine years and without assistance, had kept 
in the most admirable order and under a system of his own, 
developed by the experience of years. 

But it is by his unfailing good nature, his genial dispo- 
sition, his quiet and humorous courtesy that we best re- 
member him. Who of us ever went into his ofiSce without 
losing all perception of time, and all memory of business 
engagements while listening to his delightfully entertaining 
stories of members of the bar, of humorous incidents of 
trials, of faithful imitations of the mannerisms of the differ- 
ent parties to suits, counsel, and witnesses. And he even 
went so far as to humorously depict the little peculiarities 
of the court. 

But in all of his quips and jokes, imitations and stories, 
he never said an unkind or offensive thing of any man, or 
told a storj' that presented any man in any other light than 
pleasant, entertaining, and attractive. And when one left 
his office, he did so pleasantly resigned to the probability 
that his own peculiarities would be presented in the same 
entertaining way to the next fortunate brother who 
came in. 

He looked forward to each term of court with unfeigned 
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pleasure. With what affectionate care he packed and 
arranged his files of writs, pleadings, rejoinders, and other 
munitions of war ! With what evident delight he greeted 
the court, counsel, jurymen, parties, and witnesses, all of 
whom he knew ! Even the janitor and messenger received 
a pleasant word and a hearty handshake. 

His good nature was proof against annoyance. When 
at the beginning of a term, we all wished to file our entries 
at the same time, and all demanded some writ or speci- 
fication, some paper which in all probability we had 
neglected to file, and which we obstinately insisted had 
been filed at such a time, in the midst of the bustle and ex- 
citement he was calm, cheerful, and pleasant, ready to 
oblige, but knowing his business as no other man did, accu- 
rate and self-contained while carrying half a hundred 
things in his mind at once. 

To the younger practitioners, he was a mine of informa- 
tion. Times without number a hint from him, a quiet 
reminder of the necessity of observing some rule of prac- 
tice, a quick reference to a report, saved a budding attor- 
ney's case from shipwreck. And he was so well equipped 
in procedure, practice, and precedent that he was daily 
consulted, not only by the young men but by the leaders, 
whose heads like his had whitened under the campaigns of 
years. 

Those of us who live in his native town know with what 
affection he was regarded by his townspeople. He knew 
every one by their Christian names, and took an interest 
in their pleasures, their sorrows, and their business affairs. 
He was promident in church, school, social, business, and 
political circles, and was looked up to as shrewd, careful, 
and consistent in these lines. 

His home life was modest, pure, and unselfish. To his 
wife, a helpless invalid for years, he was a devoted husband 
and a faithful nurse, sparing no efforts, grudging no ex- 
pense, that she might be a little better, a little easier, a 
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little happier. To a nephew he was a foster-father in the 
truest sense of the word. 

To me his death did not seem untimely. He had had 
premonitions of serious bodily trouble on several occasions 
and in the nature of things could have remained with us 
but a few years. If he had lived a few years longer, he 
might have seen his powers gradually decline, and the 
realization of this would have been no less bitter to him 
than distressing to his friends. 

Instead, he died at the summit of his powers, and after 
years so well spent as to have imprinted an indelible im- 
pression on the hearts of every one who knew him. In 
truth he had fulfilled the sentiment. 



(( 



On parents* knees a naked newborn child, 
Weeping thou satst, wliilst all around thee smiled, 
So live, that sinking to thy last long sleep, 
Thou too mayst smile whilst all around thee weep.*' 
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HERMAN WELLS GREENE. 



Herman Wells Greene was born in Hopkinton on the 
11th day of April, 1836. His parents were Herman H. 
Greene, who spent the active years of his life upon the 
sea and retired a captain, and Ellen C. (Little) Greene. 
His education was obtained in the public schools of Hop- 
kinton and in Pembroke and Gilmanton academies. He 
first begun the study of law with John H. George and 
William L. Foster in Concord, but later went to Boston 
and entered the office of Beard & Nickerson, where he com- 
pleted his preparation for life work. At the age of twenty- 
one he was admitted to the Suffolk county bar and began 
to practise in Boston with Charles E. Pike. Later he was 
associated with Ithamar W. Beard and James P. Sullivan. 

About 1865 Mr. Greene returned to Hopkinton. Im- 
paired health kept him from active work for some years, 
but in 1869 he began practice in our New Hampshire 
courts. For several years he was in company with Carlos 
G. Hawthorne of Hopkinton. He continued his law work 
up to the time of his death. He was engaged in many 
important cases and rendered valuable services to his 
clients. He was solicitor of Merrimack county from 1876 
to 1881. 

Mr. Greene always took an active part in political mat- 
ters, both in his own town and in the state. He was mod- 
erator of the town-meeting in his native town almost con- 
tinuously from 1865 to the date of his death, and represen- 
tative from his town in 1881 and 1889. In early life he was 
a Democrat, but in the early '60's he became identified 
with the Republicans and continued an ardent worker for 
their cause until his death. 

[See **Kew Hampshire Men" and Lord's "Life and Times in Hop- 
kinton."] 
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JOHN J. SHEA. 



BY DENIS F. O'CONNOR. 



John J. Shea was born in Hudson, Mass., Feb. 2d, 1866, 
and died at Manchester, N. H., June 20, 1896, in his thirty- 
first vear. 

His parents, Michael Shea and Margaret (Hogan) Shea, 
were natives of Ireland, emigrating to America in the early 
fifties and settling first at Manchester, N. H., then remov- 
ing to Hudson, Mass., in 1863, and returning to Manches- 
ter in 1868, where the family has ever since resided. The 
father having died when John was but a lad of seven, the 
care of two sisters and the boy fell to the lot of the wid- 
owed mother. 

To her devotion, energy, and self-sacrifice, as well as 
that of his sisters, belongs the credit of having given to the 
only son and brother the advantages of a college education 
and training, which usually fall to the lot of only those 
endowed with ampler means. Passing through the paro- 
chial schools of Manchester, and displaying an aptitude for 
study, he was sent first to Montreal college, Canada, in his 
sixteenth year. Remaining there two years, he next 
entered Holy Cross college, Worcester, Mass., where he 
remained two years more, and finally completed his educa- 
tion at Boston college, Boston, Mass., graduating with 
honors at that institution in the class of 1888. , 

In December of the latter year, he entered the law office 
of James F. Briggs in Manchester, and for three years 
devoted himself most completely and systematically to the 
study of law, being admitted to the bar in March, 1892. 
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Immediately succeeding his entrance into the arena of 
the law, a partnership was entered into with myself, which 
terminated only with his untimely death in June, 1896. 

Such are, in brief, the salient features in the short life of 
our lamented brother and friend, John J. Shea ; but they 
tell us nothing of the real man himself, of his life, of his 
character. 

These no cold chronicle of events will ever portray, for 
that history is best written in the hearts and memories of 
his friends, of whom he had legion. Rolling back the 
stone from the brief span of his past, we see our friend, 
and later our partner and companion, in the varying vicis- 
situdes of his youth, in his struggle to repair, by his own 
exertions, the rent which poverty makes in the fortune of 
an impecunious student at college, or later while studying 
for admittance to the bar, we note his quiet, studious 
ways, his apparent indifference to surroundings, his deter- 
mination and grit and unfailing good nature in spite of 
discouragements and petty trials, and finally we mark his 
entry into the field of the law, his chosen profession and 
cherished ambition. 

Memories, half sad, half pleasurable, crowd upon me as 
I endeavor to trace the lines of a character at once noble 
and tender, a heart as sympathetic as a woman's, and a 
disposition as sunny as a child's. Very few young men in 
his profession were possessed of a better equipment, or had 
a keener perception for matters pertaining to the law than 
did our departed brother. The foundation for his success 
as an attorney was laid on lines broad and deep. As a 
student, he had immense application, an acute perception, 
and to round out and balance both, an abundant quantity 
of horse sense and good judgment. As a practitioner, little 
opportunity had as yet been afforded him for the develop- 
ment or display of special talents, and yet he had learned 
and laid to heart the first and prime essentials for an hon- 
orable and honored career, for the given word of John J. 
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Shea was accepted at its full face value, — it was strictly and 
emphatically as good as his bond. His brothers knew and 
trusted him. He never quibbled or shifted his standing 
ground when once his word was staked. Broad-minded, 
liberal-handed, right-hearted, and self-sacrificing, with an 
intimate, and for his years, as thorough a knowledge of 
human nature as only comes through mature judgment and 
age, with a mind well trained and well versed in the law, 
with an application gained by the studious habits of his 
youth and manhood, a pleasing and ready address, and as 
kindly a disposition as is seldom given to man, we can but 
predict that had he been spared to round out the ordinary 
lifetime of man, an able and useful career would have 
safely been his. 

Turning now to the social side of his character, only the 
pleasantest memories await us. He was essentially a social 
fellow with just such characteristics as you would expect 
to find in one of his disposition. 

Ever cheerful and smiling, with a handshake that made 
you feel better satisfied with yourself and the world, and a 
laugh a^ inimitable as it is never to be forgotten, you 
became instinctively and without question his friend. 

In speech he was candid and straightforward, hospitable 
to the last degree, and a lover of good things — a good song, 
a good book, a good meal, and afterwards a good story 
(and not the least enjoyable were those told on himself), and 
above all did he enjoy the companionship and good fellow- 
ship of tried friends. Living, he numbered among the 
latter, men of widely diversified tastes and every conceiva- 
ble shade of thought — " who loved him once, loved on to 
the end." His memory will be ever a pleasant one when- 
ever and wherever two friends are met and his name is 
recalled. 

Faults he had, but they were such as friendly eyes would 
never see. 

In summarizing the traits of our departed brother, no 



yoHN y. SHEA. 167 



• • •, 



words seem better fitted than those of the Irish poet, John I--,' 
Boyle O'Reilly: 
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When censure was passed he was kindly dumb ; 
He was never so wise but a fault would come. 
He erred and was sorry; but he never drew .-j 
A trusting heart from the pure and true. --/-;;- 
When friends look back from the years-lo-Jbe* 
God grant they may say such things pf.me. 
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SIXTH ANNUAL BANQUET. 
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SIXTH ANNUAL BANQUET. 



The sixth annual banquet followed at the New Eagle 
Hotel. Josiah G. Bellows was the toastmaster of the occa- 
sion and the following toasts were given : 

New Hampshire: — Arida nutrix leonum. 

Small in extent — Rugged in surface. — Poor in soil, — but 
great in thy sons. They have been first in the battle for 
freedom, upholding eternal principles with sword and mus- 
ket, or with convincing voice and pen. — Bunker Hill and 
Gettysburg. — Webster and Hale. — What state will show a 
nobler record ! 

"There's not a breathing: of the common wind 
That will forget thee." 

Governor Eamsdell. 
Our Courts. 

Their unbroken record for learning and impartiality is 
as conspicuous as their intelligent elimination of those 
forms and traditions of the past that tended to hinder or 
delay justice, has been rapid. 

Since our last meeting, another great Justice has passed 
from us and added another name to the long and honorable 
roll of those departed, whose garnered wisdom still remains 
on pages that will forever keep fresh the memory of their 
lives and preserve their wisdom for us. 

** While now their prosperous labor fills 
The lips of men with honest praise.^' 

Mr. Justice Parsons. 
5 
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Our Legislature. 

While few of our brethren this year direct its aims and | 

control its measures, let us hope that without their guid- 
ance it will as always, 
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-count no public toil so hard 



As idly glittering pleasure, all controlled 

By no mob's haste, nor swayed by gods of gold; 

Prizing, not courting, all just men's regard." 

Hon. J. F. Briggs. 
Our Lawyers. 

It is the misfortune of our profession that beyond all 
others the lawyer's efforts in his vocation are ephemeral. 
Enduring fame is not his portion, and although he knows 
his own righteousness, the world will always think, 

"What struggles to his captive soul belong 
Who loves the right yet combats for the wrong; 
Who fights the battles he would fain refuse 
And wins, well knowing that he ought to lose !" 

Mr. Barron Shirley. 
Our Clients. 

May they never be fewer! And may they never learn, 
until our fee bills are paid, the secret of the common fate 
plaintiff and defendant share from their relation with us, 
now first disclosed, 

"Some little talk awhile of Me and Thee 
There was and then no more of Me and Thee." 

Patrick H. Sullivan. 
The Press. 

That human interest which delights in the reports of the 
criminal and divorce courts, buys their sheets and makes 
the Sunday edition profitable. These attractive columns 
the journalist owes to us. He waxes fat and is happy, even 
if he may have. 
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drowned his glory in a shattered Cup, 



And sold his Reputation for a Song." 

Col. Bertram Ellis. 
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OFFICERS AND COMMITTEES 



OF THB 



SOUTHERN NEW HAMPSHIRE BAR ASSOCIATION, 

FOE THE YEAR 1898. 



OFFICERS. 

President — Isaac W. Smith, of Manchester. 
First Vice-president — Henby B. Athebton, of Nashua. 
Second Vice-president — Albebt S. Wait, of Newport. 
Secretary and Treasurer — Abthub H. Chase, of Concord. 

Executive Committee — F. C. Faulkner, of Keene; David A. 
Taggart, of Manchester; Henry W. Stevens, of Concord; Isaac 
W. Smith, of Manchester; Arthur H. Chase, of Concord. 



STANDING COMMITTEES. 



On Publication, 

Samuel C. Eastman, Concord; Thomas Cogswell, Gilmanton; 
Joseph W. Fellows, Manchester; Joseph S. Matthews, Concord; 
Joiin Hatch, Portsmouth. 

On Legal History and Biography. 

Erastus P. Jewell, Laconia; A. S. Wait, Newport; Josiah G. 
Bellows, Walpole; Edwin P. Thompson, Laconia; Arthur C. 
Bradley, Newport; Arthur O. Fuller, Exeter; Wallace Hackett, 
Portsmouth. 

On Pictures and Portraits. 

Henry E. Burnham, Manchester; James F. Brennan, Peter- 
borough; Albert P. Davis, Warner; Daniel Hall, Dover; Her- 
mon H. Holt, Claremont. 

O/r Earlier Publication of Opinions of Court, 

Eeuben E. Walker, Concord; Charles B. Hibbard, Laconia; 
Harry G. Sargent, Concord. 

On Revision of Rules of Court. 

Thomas D. Luce, Nashua; Amos J. Shurtleff, Concord; Charles 
H. Knight, Exeter; John McCrillis, Newport; Fremont E. Shurt- 
leff, Concord. 

On Remedial Procedure. 

John S. H. Frink, Portsmouth; Charles H. Burns, Nashua; 
Ira Colby, Claremont; John E. Young, Exeter; Albert O. 
Brown, Manchester; David A. Taggart, Manchester; Leslie P. 
Snow, Eochester. 

On the Literature of the Law; or Imprints in Legal Interests. 

George B. French, Nashua; Edward C. Niles, Concord; F. C. 
Faulkner, Keene; C. H. Hersey, Keene; Frank C. Livingston, 
Manchester; E. J. Smart, Rochester; George E. Bales, Wilton. 

On Professional Deportment. 

David Cross, Manchester; Stephen S, Jewett, Laconia; Will- 
iam F. Russell, Somersworth; Joshua G. Hall, Dover; Calvin 
Page, Portsmouth. 
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NOTICE OF THE SEVENTH ANNUAL MEETING. 



Concord, N. H., Feb. 15, 1898. 

You are cordially invited to attend the seventh annual 
meeting of the Southern New Hampshire Bar Association, 
to be held at the supreme court-room in the State Library 
building, in this city, on Saturday, February 26, 1898, at 
11 : 30 o'clock a. m. 

PROGRAMME. 

Election of officers and general business. 
President's Address . . Elijah M. TopliflF, of Manchester. 
Annual Address . . . Albert E. Pillsbury, of Boston. 
Short Addresses and Biographies. 
General Discussion. 

The Association will dine at the New Eagle hotel, at 2 
o'clock p. m. This will give to lawyers from all parts of 
the state an opportunity to attend the exercises and ban- 
quet, and return home the same evening. 

The post-prandial exercises will be in charge of Charles 
W. Hoitt, of Nashua. 

In order that the committee may perfect their arrange- 
ments, each one who receives this invitation is requested 
to indicate upon the enclosed postal card whether he ex- 
pects to be present, and mail the same not later than 
February 24. 

CALVIN PAGE, 

JAMES A. EDGERLY, 

CHARLES J. HAMBLETT, 

ELIJAH M. TOPLIFF, 

ARTHUR H. CHASE, 

Executive Oommittee, 
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BUSINESS. 



The seventh annaal meeting of the Southern New Hamp- 
shire Bar Association was held in the supreme court-room 
at the State Library building in Concord, on the 28th day 
of February, 1898, in accordance with the foregoing notice. 
Attendance, 60. 

The following resolutions were adopted and committees 
appointed : 

Resolved, That a committee of three be appointed by the presi- 
dent to report to the members of the bar at the next December 
law term what, if any, legislation is needed to insure the publi- 
cation of the decisions of the supreme court within the time 
required by existing statutes. 

The President appointed as said committee, John S. H. 
Frink, Oliver E. Branch, and Reuben E. Walker. 

Whebeas, The constitution of this state, Bill of Eights, part 1, 
article 21, declares that, ** In order to reap the fullest advantage 
of the inestimable privilege of trial by jury, great care ought to 
be taken that none but qualilied persons should be appointed to 
serve; and such ought to be fully compensated for their travel, 
time, and attendance." 

Resolvedj That a committee of three be appointed by the presi- 
dent of this Association to confer with its officers and report to 
the members of the bar of this state at the next December law 
term of the supreme court an act to be presented at the next 
session of the legislature in regard to making up the list and 
drawing grand and petit jurors in the towns and cities of this 
state; and that the committee inquire and report the system of 
making such list and drawing therefrom in other states. 
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Besolvedf That the officers of the Northern Bar Association be 
invited to confer and act with this committee. 

The President appointed as said committee, David Cross, 
Allen Hollis, and Charles H. Burns. 

Officers and committees for the ensaing year were elected 
as per list on pages 177 and 178 supra. 
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THE LEGAL RELATIONS BETWEEN BENCH AND BAR. 



BY ALBERT E. PILLSBURY, OF BOSTON. 



Mr, President and Q-entlemen of the Association : 

What are the true legal relations between the bench and 
the bar? Has the bench any^ arbitrary power of control 
over the conduct of the bar? Has it any powers which are 
not defined and limited by rules of law ? Are these rules 
adequate to secure the rights and the independence of the 
bar? 

In responding to your invitation, I have selected the 
topic suggested by these questions principally for a reason 
which your own experience will help to approve. A lawyer 
in active practice has little time to deal with any subject 
outside the field of his work, and it happens that a profes- 
sionlil call lately required me to give this subject some 
attention. While it may be of more speculative interest 
than practical importance, I trust that an hour devoted to 
it will be found not wholly unprofitable. 

The ordinary intercourse between the judges and the 
members of the bar is governed by the common rules of 
courtesy and civility which prevail among men of good 
breeding. The occasion for the application of legal princi- 
ples to this relation, or for critical inquiry into the rules of 
law which govern it, fortunately does not often arise. This 
naturally begets inattention and indifference to the subject, 
and when we come to look for the rules of law which gov- 
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ern the conduct of judges and lawyers in their relations to 
each other, we find many ill-considered decisions, from 
which it is difficult to extract any intelligible system 
which can be said to be generally understood or gener- 
ally accepted. 

The two points of closest contact between the bench and 
the bar, within the scope of the present inquiry, are in the 
exercise of the power of suspension or removal from the bar 
and the power to punish contempts. 

The line of division between these powers, or between 
the subjects of their exercise, is not and cannot be very 
clearly defined. To a certain extent they run into each 
other. Contempt of court by an attorney may be sufficient 
to furnish ground of disbarment, unless the grounds of dis- 
barment, or the penalties for contempt, are expressly limited 
by statute. But there may be many contempts which are 
insufficient.to warrant disbarment. So there may be grounds 
of disbarment arising out of the private relations between 
attorney and client, or out of general character or conduct, 
which do not constitute contempt. 

It has been so often said that an attorney is ^^ an officer 
of the court " that it has come to be regarded as a legal 
definition of the status of the profession. The powers of 
the courts over the conduct of attorneys are usually exer- 
cised with more or less reference to the assumption that an 
attorney is an officer of the court, and subject to its con- 
trol by virtue of that relation. If we look into the origin 
of this idea, and the reasons for it, we shall find that this, 
like some other accepted legal doctrines, has little if any 
legal or rational foundation. The inquiry will shed some 
light upon the actual exercise by the courts of their power 
over the conduct of attorneys, and will show, I think, that 
upon the ground of this supposed relation powers are some- 
times asserted which do not exist in law, and that other 
powers are exercised in a manner which the law does not 
justify. 
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The supposition that an attorney is an officer of the court 
has undoubtedly arisen, to some extent, from misunder. 
standing of the powers commonly exercised by courts in 
the admission of attorneys to the bar. As they are usually 
admitted in court, the idea arises that the court has a power 
of selection, equivalent to appointment ; that the court is 
the source of the right of admission ; that what the court 
can give, it can withhold or take away ; and that the attor- 
ney, being a creature of the court, dependent upon its 
grace for his doing or undoing, is its own minister or officer. 
This view of the subject has little foundation either in law 
or in reason. 

At common law there was originally no such personage 
as a common attorney or attorney at law. All parties were 
required to appear at court in person, unless an appearance 
by attorney was specially authorized by the king's writ, and 
such attorney was only an attorney in fact. Until the stat- 
ute of Westminster II, cap. 10, there was no other way of 
appointing an attorney, and no attorney except as thus 
appointed. This statute provided that such as are im- 
pleaded of lands ^^ may make a general attorney to sue 
for them in all pleas . . . which attorney shall have 
full power in all pleas moved during the circuit, until the 
plea be determined, or until his Master remove Lim." This 
does not make the attorney an officer of the court. He is 
clearly the agent of a principal, the " Master " who may 
"remove him." Other early English statutes which dealt 
with the subject ran in such form as to suggest the idea 
that an attorney was an officer of the court, and perhaps it 
first arose out of these statutes. But the English attorney 
is a very different character from the English barrister or 
the American lawyer. In England the privileges of barris- 
ters, the only practitioners at the bar of the higher courts, 
are in the control of private societies composed of the bar- 
risters themselves. 

The power to create a bar by the admission of practition- 
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ers there is not, therefore, at common law an inherent 
power of the courts. In England and in this country it is, 
and is believed always to have been, a subject of legislative 
or administrative regulation. In some of the American 
colonies attorneys at law were appointed by the governor, 
under the supposed authority of the charters. In some 
American states, down to this day, the right to practise as 
an attorney is derived directly from the legislature, or from 
other sources under legislative authority, without any inter- 
vention of the court. 

Why then should it be said that an attorney is "an oflS- 
cer of the court"? It is universally considered and held 
that he is not a public officer. But the court is a public 
body; its judges are public officers; and jurors, clerks, bai- 
liffs, and other officers of the court, whether appointed by 
the judges or otherwise, are necessarily public officers, exer- 
cising public powers. An attorney neither has nor exer- 
cises any powers of the court. His powers are not derived 
from the court, and they are not public powers ; that is to 
say, they are no part of the powers of government. His 
powers are derived from his client, who gives and can take 
them away. They are exercised in behalf of the client; 
not in behalf of the court or the state. The right to exer- 
cise them is not derived from the court, but from the legis- 
lature. If he were an officer of the court in the sense that 
he exercises any powers of or derived from the court, he 
might doubtless be subject to the control of the court in 
their exercise ; but he has no such powers. The usual pro- 
fessional oath of fidelity to the court has no more effect to 
make an attorney an officer of the court than the usual oath 
to support the constitution of the state or the United States 
has to make him a public officer. 

The admission of attorneys in the Federal courts is gov- 
erned by section 747 of the Revised Statutes of the United 
States, which provides that in these courts " parties may 
plead and manage their own cases personally or by the 
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assistance of such counsel or attorn eys-at-law as by the 
rules of the said courts respectively are permitted to man- 
age and conduct cases therein." This does not necessarily 
make an attorney an officer of the court. It merely 
authorizes the court to designate by rule what counsel or 
attorneys shall be permitted to practise therein, evidently 
having principally in view the counsel or attorneys practis- 
ing in the several states, under and according to their laws. 
I believe the Federal courts uniformly admit all members in 
good standing at the local state bar, and usually upon the 
faith of such standing, without further examination or 
inquiry. 

In all but two of the states admission to the bar is a sub- 
ject of statutory regulation. In one state, by constitutional 
provision, *'any voter'* of good moral character is entitled 
to practise law. This is a liberal recognition of the belief 
of most voters that knowledge of law, like reading and 
writing, "comes by nature." In six states the right of 
admission is derived directly from the statutes, without any 
intervention of the court. In thirty-seven states admission 
must be had in court. But under all these statutes the 
qualifications for admission are indicated, and often directly 
prescribed, by the legislature. The court has no power of 
selection, as such, but only the judicial duty to ascertain 
whether applicants are qualified according to law. 

In this country, therefore, the attorney is a creation of 
statute. The legislature provides for him, defines more or 
less fully his qualifications, and prescribes the manner and 
conditions of his admission to practice. In most if not all of 
the states the only real power of the court in relation to his 
admission is the judicial power to ascertain whether he 
possesses the qualifications which the legislature has pre- 
scribed. It is the same judicial duty to determine certain 
facts that the court has in other cases, and no more. In 
admitting an attorney, the court is not exercising a power 

of appointment, of selection, or rejection. It is passing 
2 
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judgment upon the legal qualifications of the applicant, who 
comes to the court for admission not as an appointing 
power, but as a tribunal having power to determine certain 
facts upon which his right to admission depends. 

If we divest ourselves of the influence of preconceived 
notions, this will appear to be the true view of the matter : 
An attorney is neither a public officer nor an officer of the 
court in any proper legal sense. He exercises a quasi- 
public franchise or privilege, not under the court, but under 
the law ; not at the will or pleasure, or subject to any arbi- 
trary judgment, of the court, but as of legal right, under 
conditions prescribed by the law-making power. If this 
view is correct, the exercise by the court of any power over 
him as its own officer, subject as such to its control, is 
unwarranted in law. 

The power of disbarment is usually more or less regu- 
lated by statute. In thirty-four states the subject has been 
so dealt with. In ten of these the exclusive grounds of dis- 
barment are prescribed. One state goes so far as to author- 
ize disbarment of an attorney for "any ungentlemanly 
conduct in the practice of his profession " — a rule which, if 
generally adopted, would put some of the most eminent of 
our brethren in peril of their vocation. In eight states 
there is no statutory regulation of the subject. But stat- 
utes regulating the power of removal from the bar are 
usually held to be only declaratory, and not to exclude the 
power to disbar on other than the statutory grounds, unless 
the latter are expressly declared to be exclusive. 

In England, as already observed, the privilege of practis- 
ing as a barrister is, and I believe has always been, con- 
trolled by private law societies composed of the barristers 
themselves. The same is true in France, where the privi- 
leges and discipline of the bar are controlled by its members. 

The English law applicable to attorneys, now called solici- 
tors, seems in general to recognize but two valid causes for 
striking an attorney from the roll: First, fraudulent and 
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corrupt malpractice in his character as attorney ; second, 
conviction by a competent court of an infamous crime. 
Conviction of a mere misdemeanor is not regarded as of 
itself sufficient without farther inquiry. 

The American practice goes farther. In this country 
the power is frequently exercised not only upon these 
grounds, but for the commission of crimes or misdemeanors 
without previous conviction, or for general bad character, 
such as shows the attorney unfit to be entrusted with the 
privileges and powers of the profession, even if no direct 
professional misconduct is charged. But there is no uni- 
formity among the American courts as to what constitutes 
sufficient ground of removal from the bar, and no general 
rule can be formulated from the decisions. The judgment 
in the particular case is usually according to the peculiar 
views of the judge who tries it. Upon this subject as upon 
some others, there are practically as many different rules 
of law as there are judges administering the law, as is 
usually and perhaps unavoidably the case in the exercise of 
powers called discretionary. 

This is not a satisfactory state in which to find the law 
on any subject. Under our governments no public officer 
possesses or can lawfully exercise any arbitrary powers 
whatever. In theory, at least, all powers are defined and 
limited by law and can be exercised only in accordance 
with law. The exclusion of arbitrary power is the back- 
bone of all our constitutions, to the end, as declared in some 
of them, that our governments shall be governments of laws 
and not of men. The courts are in the daily habit of say- 
ing that judicial discretion is not the personal discretion of 
the judge, but a legal discretion, to be exercised in accord- 
ance with established and uniform rules and principles. In 
actual practice, however, judicial discretion is little more 
than the rule of the chancellor's foot. To the actual exer- 
cise of judicial discretion every judge sets only such limits 
as appear to him proper in the case. Such powers are 
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practically arbitrary and therefore dangerous, and for this 
reason, if for no other, they should be cautiously and spar- 
ingly exercised. 

The diversity of views which may prevail among judges 
and lawyers in dealing with a subject of this character is 
well illustrated by a recent case in a neighboring state, in 
which an intelligent and conservative committee of the Bar 
Association presented an attorney upon thirteen charges; 
the eminent member of the bar, now president of the Asso- 
ciation, who prosecuted the petition in court, abandoned 
four of the thirteen ; of the nine which were tried the trial 
court sustained three ; and in the full bench of the supreme 
court, where a majority affirmed the action of the trial 
court, three judges dissented as to two of these three 
charges, for the reason that the view taken by the majority 
did not support the finding on the questionable grounds on 
which it was made below. This rapidly descending series 
is not calculated to inspire confidence in the propriety of 
the conviction even upon the one charge which survived 
the process of selection. 

In Ex parte Burr, 9 Wheaton 529, the earliest utterance 
of the Supreme Court of the United States on the subject. 
Chief Justice Marshall said : — 

" On the one hand, the profession of an attorney is of 
great importance to an individual, and the prosperit}'^ of his 
whole life may depend on its exercise. The right to exer~ 
cise it ought not to be lightly or capriciously taken from 
him. On the other, it is extremely desirable that the 
respectability of the bar should be maintained, and that its 
harmony with the bench should be preserved. For these 
objects, some controlling power, some discretion, ought to 
reside in the court. This discretion ought to be exercised 
with great moderation and judgment." 

In Ex "parte Secombe, 19 Howard 9, the same court, by 
Chief Justice Taney, said : "It has been well settled by the 
rules and practice of common law courts, that it rests exclu^ 
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sively with the court to determine who is qualified to be- 
come one of its officers as an attorney and counsellor, and 
for what cause he ought to be removed." While this may 
be true of the Federal courts, by virtue of the Federal stat- 
ute, the court here falls into the usual error as to the 
common law power over the admission of attorneys, which 
subject is within the control of the legislative power and 
not of the court. " The power, however, is not an arbitrary 
and despotic one to be exercised at the pleasure of the 
court, or from passion, prejudice, or personal hostility ; but 
it is the duty of the court to exercise and regulate it by a 
sound and just judicial discretion, whereby the rights and 
independence of the bar may be as scrupulously guarded 
and maintained by the court, as the rights and dignity of 
the court itself." 

In the case of Garland (afterwards attorney-general of 
the United States), 4 Wall. 333, a bare majority of the 
court held that an attorney is not an officer of the United 
States, but an officer of the court, and so is beyond reach of 
a statute imposing disqualification for treason. The court 
said : *' The attorney and counsellor being, by the solemn 
judicial act of the court, clothed with his office, does not 
hold it as a matter of grace and favor. The right which it 
confers upon him to appear for suitors, and to argue causes, 
is something more than a mere indulgence, revocable at the 
pleasure of the court, or at the command of the legislature. 
It is a right of which he can only be deprived by the judg- 
ment of the court for moral or professional delinquency." 
The chief justice and three associates, dissenting, held that 
an attorney derives his privileges from the legislature, and 
is therefore within legislative control. The court divided, 
five to four, upon the party line, and in view of the 
time and circumstances it is impossible to doubt that the 
decision was influenced by political considerations and it is 
of little authority. 

The majority in this case holds, in effect, not only that 
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the privileges of an attorney are derived from the court, 
but that they are beyond the reach of the legislature and 
are therefore within the exchisive control of the court. 
This is practically contra'dicted by the legislation of most 
of the states, and will not be generally agreed to. It is 
not the true rule even for the Federal jurisdiction ; much 
less is it the law of the states. 

In People v. Turner, 1 Cal. 151, the court said : " An 
attorney by his admission as such acquires rights of which 
he cannot be deprived at the discretion of the court any 
more than a physician of his practice, a mechanic of his 
trade, or a merchant of the pursuit of his commercial avo- 
cations." 

In Dickens's case, 67 Pa. State, 169, 176, the court held 
that discreditable conduct on the part of an attorney not in 
the line of his profession is no ground of disbarment, saying 
that " to admit euch a power would expose members of the 
bar to the whims, caprices, peculiar views, and prejudice of 
judges." 

In Jackson v. State, 21 Texas 668, the court liberally 
held that to say of a judge in vacation, while he was a can- 
didate for re-election, that he was '" a G — d corrupt 

and perjured scoundrel," is no ground of removal from the 
bar under a statute providing that " no court shall strike an 
attorney from the roll for contempt, unless it involves 
fraudulent and dishonorable conduct or malpractice," add- 
ing that "even malpractice is not enough, unless with a 
corrupt motive or evil intent." Perhaps the latitude of 
criticism allowed in Texas would not be deemed permissi- 
ble in all the states. Some allowance might have to be 
made for differences of local dialect. 

In People v. Greene, 7 Col. 237, an attorney was dis- 
barred for violently abusing and threatening to assault a 
judge on the street for his conduct in a case tried before 
him, with the saving declaration that " the right of lawyers, 
in common with other persons, to criticise in a legitimate 
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manner the conduct and rulings of judicial officers, is recog- 
nized." 

In Knott's case, 71 Cal. 584, the court charitably dis- 
missed a proceeding for removal against a junior member 
of the bar on the ground that the offence seemed to be 
attributable to youth and inexperience. 

This will remind some in my audience of Bryant's case, 
24 N. H. 149, where the court kindly imputed the alleged 
misconduct to ignorance, and held that as a New Hampshire 
lawyer under the statute is not required to know anything 
he cannot be visited with the consequences of that vice; 
dismissing the unfortunate respondent with the solemn 
judgment that he was to go un whipped as a knave by vir- 
tue of the statutory presumption that he was a fool. 

In Austin's case, 5 Rawle (Pa.) 191, where it was held 
that writing to a judge that he had lost the public confi- 
dence, and suggesting that he retire from the bench, is no 
ground of suspension or removal from the bar, that great 
magistrate Chief Justice Gibson spoke as follows: — 

" To subject the members of the profession to removal at 
the pleasure of the court would leave them too small a share 
of the independence necessary to the duties they are called 
to perform to their clients and to the public. As a class 
they are supposed to be, and in fact, have always been, the 
vindicators of individual rights, and the fearless asserters of 
the principles of civil liberty, existing where alone they can 
exist, in a government not of parties or men, but laws. . 
. . The oath undoubtedly looks to nothing like allegi- 
ance to the person of the judge, unless in those cases where 
his person is so inseparable from his office that insult to the 
one is an indignity to the other. In matters collateral to 
official duty, the judge is on a level with the members of 
the bar, as he is with his fellow-citizens, his title to distinc- 
tion and respect resting on no other foundation than his 
virtues and qualities as a man. . . . The conduct of a 
judge, like that of every other functionary, is a legitimate 
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subject of scrutiny, and where the public good is the aim, 
such scrutiny is as open to an attorney of his court as to 
any other citizen. It is only the prostitution of it to im- 
pure purposes that can bring him into collision with his 
professional fidelity. Even a battery might be committed 
by an attorney upon a judge consistently with the official 
relation, if provoked in matters of social intercourse. It is 
the motive, therefore, that makes an invasion of the judge's 
rights a breach of professional fidelity, from which he is to 
be protected for the sake of the public and the suitors of 
his court ; not for his own." 

In Steinman's case, 95 Pa. State 220, there is an expres- 
sion of the views of the court by Chief Justice Sharswood. 
In this case, an attorney, who was one of the proprietors of 
a newspaper, published an article, of libellous character 
concerning a judge. It was held that to disbar him for 
such publication would violate the constitutional guaranty 
of freedom of the press. The chief justice says: — 

" It would be a clear infraction of the spirit, if not the 
letter, of this article, to hold that an attorney can be sum- 
marily disbarred for the publication of a libel on a man in 
a public capacity, or where the matter was proper for pub- 
lic investigation or information, for as he certainly does not 
forfeit his constitutional rights as a freeman by becoming 
an attorney, it guarantees to him an immunity from all 
liability to punishment in the case of the publication of 
papers relating to the official conduct of officers or men in a 
public capacity," if without malice. *' Fidelity to the court 
includes many particulars, but they all evidently concern 
official relations. . . . It is now the right and the duty of 
a lawyer to bring to the notice of the people who elect the 
judges every instance of what he believes to be corruption 
or partisanship. No class of the community ought to be 
allowed freer scope in the expression or publication of 
opinions as to the capacity, impartiality, or integrity of 
judges, than members of the bar. They have the best oppor- 
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tunities of observing and forming a correct judgment. They 
are in constant attendance upon the courts. Hundreds of 
those who are called on to vote never enter a court house ; 
or, if they do, it is only at intervals as jurors, witnesses, or 
parties. To say that an attorney can only act or speak on 
this subject under liability to be called to account, and to 
be deprived of his profession and livelihood by the very 
judge or judges whom he may consider it his duty to attack 
or expose, is a position too monstrous to be entertained for 
a moment under our present system." He declares further 
that even the motives of the accused are immaterial, unless 
they are ''the acquirement of an influence over the judge 
in the exercise of his judicial functions, by the instrumen- 
tality of popular prejudice," adding, '* Suppose his motives 
are assigned to be the true motives which actuated the com- 
plainants — a desire for notoriety, partisan malice, and a 
willful, headlong zeal to promote partisan interests — what 
had they to do with professional conduct or fitness to prac- 
tise law ? " 

Other cases found in the published state reports are of 
more significant interest. In one case a rule to show cause 
why he should not be disbarred was issued by the judge of 
a circuit court against a member of the bar, for attempting 
to bribe a colored woman to testify falsely against the judge 
himself. The evidence showed that the lawyer sent for 
the woman to come to his office ; asked her if she ever 
slept with the judge, which she denied ; whether she 
ever had to do with him, which she admitted ; how many 
times, which she evaded; and thereupon told her that 
if she would go to the state capital and testify to the facts, 
she would receive two dollars per day and ten cents per 
mile and her expenses. Upon this evidence the enlightened 
magistrate whose conduct was the subject of the inquiry 
removed the respondent from the bar. The purity of the 
judiciary being thus happily vindicated, it is disquieting 
to know that the matter did not rest here. The inconsid- 
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erate attorney carried his case to the court of appeals^ 
which promptly reversed the judgment and restored him to 
the bar, for the reason, rather curtly stated, that the evi- 
dence did not warrant the action of the court below ; re- 
marking also that ^^ the fact tliat the attempt was to bribe 
a witness to swear falsely against a judge does not render 
the attempt any more serious than if the attempt had been 
against the humblest individual in the community." 

Equally grotesque is a case in another state, in which a 
judge of a district court issued a rule against a member of 
the bar to show cause why he should not be removed, for 
having procured his admission to the bar upon a forged cer- 
tificate. After hearing, in which the fact seems to have 
been proved, and an order of disbarment in the district 
court, and while an appeal was pending, the judge's term of 
office expired. The respondent in these proceedings ran 
for the place, and was handsomely elected to the seat of the 
judge by and before whom the case against him had been 
instituted. The reporter, in a foot-note to the report of the 
appeal, gravely records the fact that he carried every county 
in the district and gives the size of his majority. He there- 
upon took his place upon the bench, to pass judgment in 
his turn upon the fitness of his late brethren to exercise 
their vocation. 

These cases illustrate to what hands this tremendous 
power over the character and fortunes of the members of 
the bar is sometimes committed, and the views of the pro- 
priety of its exercise sometimes held by those who wield 
it. Should a power so momentous, which is liable to be so 
employed, be entrusted to a single man, or be exercised 
except in accordance with some definite rules ? 

Another point at which the legal relations between the 
bench and the bar may come in question, is in the exercise 
of the power to punish contempts. The privilege of being 
visited for this offense is one which the attorney shares 
with all the world, but we can consider it here only as it 
applies to him. 
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For what purpose does the power to punish for contempt 
exist? It is universally agreed to be a power ordinarily 
inherent in courts of justice. It is designed for the preser- 
vation of order and decorum in their proceedings and the 
necessary vindication of their lawful authority. Beyond this 
limit there is no lawful reason for the existence of the 
power, and beyond this it has no lawful existence. 

One of the most authoritative early statements of the 
extent of this power at common law is in these words: 
" Every court of record as incident to it may enjoin the 
people to keep silence, under a pain, and impose reasonable 
fines on all such as shall be guilty of any contempt in the 
face of the court, as by giving opprobrious language to the 
judge, or obstinately refusing to do their duty as officers 
of the court, and may immediately order them into cus- 
todv." 

In this country there are many statutes regulating the 
exercise of the power. The Supreme Court of the United 
States once candidly observed that these statutes were 
enacted because it was found necessary to restrain the 
arbitrary conduct of judges. The Federal^ statute, Rev. 
Sts. U. S., sec. 725, declares the power of the Federal 
courts to punish contempts by fine or imprisonment, with 
the proviso that it "shall not be construed to extend to 
any cases except the misbehavior of any person in their 
presence, or so near thereto as to obstruct the administra- 
tion of justice, the misbehavior of any of the ofScers of said 
courts in their official transactions, and the disobedience or 
resistance by any such officer " or any other person, to any 
lawful order or process of the court. 

In forty states the power to punish contempts is a sub- 
ject of statute, and in two states of constitutional limita- 
tion. In twenty-three states the conduct which may con- 
stitute contempt is defined, or the punishment limited, or 
both. In but four states is there no legislation on the sub- 
ject. The extent to which it has been thus dealt with by 



200 SOUTHERN N. H, BAR ASSOCIATION, 

positive law indicates a geneml concurrence in the neces- 
sity for its regulation if not for its restraint. 

In sharp contrast to the legislative policy thus indicated 
are decisions in several states denying the existence of any 
legislative power over the subject, in the case of courts 
established by express constitutional provision. Some cases 
hold that as the power is necessarily inherent in a judicial 
tribunal, a constitutional court holds it by necessarily im- 
plied constitutional grant; that in such case legislative 
power is incompetent to take it away or even to regulate 
its exercise; and that legislative power over the subject 
extends no farther than to regulate the power of courts 
established by statute, which can be abolished by legisla- 
tive authoritv.^ This is a monstrous doctrine. It shows the 
length to which judges will sometimes go in the arrogation 
of power. It is not for a moment to be believed or con- 
ceded that a practically arbitrary power can thus be put, by 
judicial construction, wholly beyond reach of any legislative 
restraint. 

The power to punish contempts, however essential to 
judicial authority, is of peculiarly dangerous character, for 
several reasons. It is lodged in the hands of every judge, 
to be exercised practically at his discretion. We have 
already remarked that judicial discretion, in theory of law, 
is not arbitrary, and is said to be governed by rules ; but 
the rules are practically incapable of expression or defini- 
tion, and a rule which every magistrate who administers it 
may define for himself, according to his own views of pro- 
priety, is of little value or effect as a restraint upon the 
exercise of power. In its actual exercise, therefore, this is 
practically an arbitrary power. It is at least the nearest 
approach to arbitrary power which is suffered to exist 
under our governments ; and probably it would never have 
been admitted here, except that it is considered essential to 
the integrity of judicial administration for the preservation 

X Hale V. State (Ofafo) 86 L.4lep. An. 274, and notes. 
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of order and the vindication of the rightful authority of 
the court, to which it should be strictly limited. 

Further, from the nature of the power itself there 
usually is and can be no effective appeal from its exercise, 
nor therefore from its excess or abuse. In some cases 
courts of appellate jurisdiction have sprained the law to 
correct the plainly arbitrary conduct of a lower court. But 
as a rule there is, and from the nature of the power there 
can be, no certain right of revision or of inquiry into the 
propriety of its exercise in a particular case, by a court act- 
ing within its jurisdiction. It is frequently, if not usually, 
called into activity by circumstances which are peculiarly 
unfavorable to deliberation or moderation of judgment. 
Finally, as it is deemed essential to the independence of 
judges to clothe them with personal immunity, there can be 
no legal remedy by action even for a malicious or corrupt 
exercise of the power, and the victim is therefore without 
any means of redress unless he is influential enough to set 
in motion the ponderous machinery of impeachment. 

It is not, however, an unqualified rule that the exercise of 
this power cannot be revised or controlled. It was held by 
the Supreme Court of the United States in Ex parte Fisk, 
113 U. S. 713, 718, that '" when a court of the United 
States undertakes, by its process of contempt, to punish a 
man for refusing to comply with an order which that court 
had no authority to make, the order itself, being without 
jurisdiction, is void, and the order punishing for the con- 
tempt is equally void. It is well settled now, in the juris- 
prudence of this court, that when the proceeding for con- 
tempt in such a case results in imprisonment, this court 
will, by its writ of habeas corpus, discharge the prisoner.'' 

While the same rule would probably be recognized in 
most of the state courts, it might be difficult, in practice, 
to apply it to the case of an attorney punished for con- 
tempt in refusing obedience to an order of court interfering 
with his conduct of a trial, even if improper and therefore 
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unauthorized. If the court imposing the punishment has 
jurisdiction of the subject and of the person, an appellate 
tribunal will not be likely to inquire very critically into 
the propriety of the order, or whether, if improper, it was 
absolutely unauthorized by law. As a legal proposition, 
however, it is cleaf that a court has no lawful power to 
punish an attorney for refusal to obey an order which it 
has no lawful right to make. 

From the difficulty of appeal or revision in proceedings 
for direct contempt, comparatively few cases appear in the 
published reports. In Ex parte Robinson, 19 Wall. 605, 
an attorney was disbarred by a district court of the United 
States for contempt in peremptorily refusing in open court 
to answer to a rule against him for contempt, as ordered 
by the judge. To an alternative mandamus issued by the 
supreme court the judge answered that the "tone and man- 
ner of the petitioner were angry, disrespectful, and defiant," 
and that "he felt it due to himself and his office to inflict 
summary and severe punishment upon the petitioner." The 
Supreme Court, remarking that "the law happily prescribes, 
the punishment which the court can impose for contempts," 
reversed the judgment, on the ground that the Federal 
statute, prescribing fine and imprisonment as the penalties 
for contempt, excludes any other penalty: and that the 
judgment disbarring the petitioner for contempt was there- 
fore unauthorized and void. 

The judge's return disclosed that he had overstepped the 
limits of his power. He punished the petitioner for an 
indignity to " himself and his office." While it is doubt- 
less difficult to separate a judge on the bench from his office, 
and to apportion an indignity between his personal and 
his official character, there is nothing due to the judge per- 
sonally beyond the common courtesy which one gentleman 
owes to another. He is there as the minister of the law. 
He has no powers except such as are conferred by the law, 
for its own purposes. The respect legally due him in that 
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situation is due to his official, and in no degree to his per- 
sonal, character. It is the judge, not the man, who is to be 
deferred to. It is the law, not the man, which is deferred 
to in the person of the judge. When the judge resorts to 
the powers of his office for punishment of a supposed per- 
sonal afifront, he exceeds his lawful authority. Perhaps it 
is expecting too much of judges that they should always 
act, especially under circumstances of aggravation, with 
careful reference to so narrow a distinction. It is neverthe- 
less clear that a judge possesses no power which he can 
lawfully employ for vindication of his personal character or 
dignity. 

One of the first fruits of the current agitation of the 
power to punish contempts, arising out of the recent exten- 
sion, if not excess, of the power for the enforcement of 
equity process, is a bill which has already passed the Senate 
of the United States, requiring in the case of all direct con- 
tempts in presence of the court, that a record be made, 
including a statement of the conduct in question, the 
defence offered, if any, and the sentence of the court ; 
obviously looking to a right of appeal or review. If the 
bill stopped here, it would be unobjectionable. But it far- 
ther provides, in case of all indirect contempts, for trial 
upon " testimony produced as in criminal cases " with the 
right to be confronted with the witnesses, by jury if 
demanded, with the right of exception, writ of error or 
appeal, and stay of judgment thereon until final determina- 
tion by the appellate court. This practically destroys the 
efficacy of the power, and the judicious would regret the 
enactment of such a law. But we cannot be surprised at 
such a result of the popular view of some recent judicial 
proceedings. Our ancestors appealed to the jury against 
the tyranny of the bench, and this is but following in 
their track. 

A single example of the hasty, violent, or otherwise im- 
proper exercise of judicial power is a blow at the whole 
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judicial system. A very slight excess of such a power as 
this, in a country where every man is privileged by law and 
accustomed by habit to do pretty much as he pleases out- 
side the line of actual criminality, will endanger its exist- 
ence, and such excess as to lead to public agitation and 
popular clamor is capable of destroying an independent 
judiciary. If any action is likely to become necessary in 
restraint in the conduct of the bench, it should be kept so 
far as possible in the hands of the next friends of the judi- 
cial system, the members of the bar. 

I regard the power to punish contempts as essential to 
the rightful authority of courts of law, and I prefer that 
the excesses of the bench be restrained by proper criticism 
of the bar, and by proper assertion of their rights and the 
rights of their clients against judicial invasion, rather than 
that the judiciary be stripped of its power or pulled down 
from its place by violent hands under clamor of press or 
people. 

I do not forget that the patience of judges is every day 
put to test, nor that the behavior of lawyers in the heat of 
controversy too often makes exhausting drafts upon their 
forbearance. But it frequently happens that judges try to 
have things done in their own way, and not in the way of 
the counsel in charge of the case, and are impatient and 
sometimes violent if counsel refuse to submit to their dic- 
tation. The judge's way may be better, but does the law 
prescribe that way ? The counsel speaks and acts in the 
right of his client, and this is a legal right, defined and 
guaranteed by law. He has the right to conduct the trial, 
examine the witnesses, and address his arguments to the 
jury, as he sees fit, subject only to the rules of law, and 
not subject in any degree to the personal views, much less 
to the personal humors or caprices, of the judge. The 
judge may and must keep order, and declare the rules of 
law. Beyond this, has he any lawful power to control the 
course of the trial? Conceding that the interference of the 
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judge is often with the best motives and with good results, 
and that it may be impracticable for any judge to wholly 
refrain from it at all times, it is liable to exceed the right- 
ful authority of the bench, and is to be indulged only for 
the plainest and most conclusive reasons. 

Every lawyer knows that there is too much cross-exami- 
nation of witnesses, often with no definite purpose and no 
valuable results. But as a rule a competent lawyer knows 
more about his case than the presiding judge, and is better 
qualified to determine when and how far to cross-examine 
witnesses. An intelligent and well directed cross-examina- 
tion is sometimes spoiled by interference of a judge who 
fails to see the point, compelling the examining counsel to 
disclose it and thereby to forewarn the witness. While the 
rule is settled that the limits of cross-examination are 
within the discretion of the court, the exercise of the power 
to stop a cross-examination is unwarranted unless it is cer- 
tain that nothing is to be gained by allowing it to proceed. 

Prolixity, both in the examination of witnesses and in 
argument, is a common vice of American lawyers, who 
might profit much in these particulars by the example of 
their English brethren. But we are considering their legal 
rights. The time to be taken, within the limit of estab- 
lished rules, fs their affair. The judge is charged to 
administer the law ; not to administer it to any given num- 
ber of litigants in a day or a week. I do not think that 
any great harm is done by unwarranted interference of 
judges, though it may do serious mischief in any case. It 
may be that in the long run such interference is of practi- 
cal advantage. But it is not unwholesome to remember 
that the bar has rights which the bench is bound in law to 
respect, or to occasionally run the bounds between powers 
conferred by law and powers arbitrarily assumed, especially 
as the latter, no less than the former, are sometimes enforced 
by the scourge of punishment which every judge carries in 

his hand. 
3 
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The interrogating judge, who examines the witnesses on 
his own account, is at least liable to exceed his lawful 
powers. I cannot go so far as those who deny the right of 
a judge to put a question to a witness under any circum- 
stances. The rights of the parties and their counsel are 
subordinate to justice, and if a judge sees that the truth is 
perverted or concealed for want of a well-directed question, 
I think he ought to put it. But as nothing less than this 
will justify him, he must be sure of his ground, and he can, 
not complain if he is met by Jeremiah Mason's retort- 
which I quote only because the story is so ancient that the 
younger among my audience may never have heard it: 
*' Your honor, if that question is put on our side, we don't 
want it, and if it is put on the other side, we object to it." 

The pedagogic judge, who deals with the bar like a par- 
cel of school boys, is better fit to be a schoolmaster. The 
judicial bully, rare, perhaps, but not unknown, who takes 
refuge in the powers of his office when his own misconduct 
is resented or his abuse retorted upon himself, or attempts 
to vindicate his personal dignity or enforce his personal 
will by open or covert threat of the terrors of the jail, 
is a disgrace to the bench and his behavior a perpetual 
menace to the independence of the judiciary. 

The misconduct of judges, even in particulars not usually 
deemed vital, is not only a proper subject of attention by 
the class whose rights are most concerned, but it has more 
than once been a subject of judicial inquiry by high 
authority. A justice of the Supreme Court of the United 
States was voted guilty by a majority of the Senate upon an 
article of impeachment charging repeated and vexatious 
interruption and other like conduct toward counsel in the 
course of a trial. Another Federal judge was acquitted by 
that tribunal by but a single vote, on a similar charge. 

What are the familiar but wholesome precepts laid down 
in the Essay of Judicature ? 

" An over-speaking judge is no well-tuned cymbal. It is 
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no grace to a judge, first to find that which he might have 
heard in due time from the bar ; or to show quickness of 
conceit in cutting off evidence or counsel too short ; or to 
prevent information by questions, though pertinent. The 
parts of a judge in hearing are four : to direct the evidence ; 
to moderate length, repetition, or im pertinency of speech ; 
to recapitulate, select, and collate the material points of 
that which hath been said ; and to give the rule or sen- 
tence. Whatsoever is above these is too much ; and pro- 
ceedeth either of glory and willingness to speak, or of 
impatience to hear, or of shortness of memory, or of want 
of a stayed and equal attention." 

There is another consideration which cannot be over- 
looked — would that it could be. A domineering bench 
makes a sycophantic bar. No lawyer regards any judge 
exactly as. he would regard the same man unclothed with 
the sanctity of the judicial character. Most lawyers, by 
temperament and training if not by instinct, hold any and 
every judge in some degree of awe. What lawyer has not 
observed the servile attitude of many of his brethren in 
presence of a judge, in or out of court ? Who has not seen 
the air of anxious propitiation, the obsequious smile, the 
forced laugh at the mildest of judicial jokes, the cowering 
before the judicial frown ? All this is doubtless offensive 
to most judges, but there are lawyers who do not seem to 
appreciate it. Who does not know the judges' toady? 
Who has not observed the pliant crook of his knee, and 
wondered whether thrift could follow such fawning ? He 
is the natural fruit of judicial domination. There is a bit- 
ter satire on judges in the belief, widely prevalent among 
lawyers, that criticism of judicial conduct is liable to be 
visited with judicial disfavor. I regard such an assertion as 
9k gross slander upon judges generally, worthy only of the 
mean spirits who indulge it. And yet there are cases 
in which there is probable foundation for such belief. 

These questions have now a new claim to attention, in 
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view of changes in the character of the bench boou to be 
apprehended if not already begun. The advance in pro- 
fessional incomes, in some parts of the country, while judi- 
cial salaries have stood still, is already restraining the 
leaders of the bar from accepting judicial office. I do not 
imply that all lawyers who command large incomes are 
to be considered leaders of the bar, or that all leaders of 
the bar are qualified for the bench, or that men better 
qualified for judicial duties may not be found in the mid- 
dle ranks of the profession. But experience in practice,, 
and in the trial of causes, is a valuable if not indispensible 
qualification of a judge. A lawyer who has won position 
and standing takes with him to the bench a weight of char- 
acter and authority to which the bar will readily defer, and 
an experience which renders him more appreciative of the 
position of the bar and less likely to invade or interfere 
with its rights. A dilettante or inexperienced lawyer, pro-^ 
moted to the bench for want of a better, is apt to be less 
considerate of the bar than a seasoned practitioner, and he 
must earn the respect of the bar before he can command it. 
A visitor to the English courts is at once impressed by a. 
sense of the cordial aud deferential relations which prevail 
between the bench and the bar. The English judges, 
selected with few exceptions from the real leaders of the 
bar, are more regardful of the rights and feelings of the 
bar, and quicker to admit and make amends for any mis-^ 
behavior of their own. The English bar is more ready and 
fearless in asserting its independence, and resenting any 
invasion of its rights, than most of our brethren in this> 
country. It is evident that the ringing declaration of 
Erskine in the defence of Paine — " I will forever, at all 
hazards, assert the dignity, independence, and integrity of 
the English bar, without which, impartial justice, the most 
valuable part of the English constitution, can have no 
existence " — is still alive in the remembrance of his suc- 
cessors ; nor have they forgotten that other famous scene 
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in which this fearless champion of professional as well as 
of popular rights refused to be brow-beaten b}' Mr, Justice 
Buller. 

The manners of the bench are not within the scope of 
this inquiry, unless it can be said that a judge has no legal 
right to indulge in ill manners under any circumstances, 
which would be a severe rule. Perhaps the less said on this 
point the better, for I suspect that if this account were 
adjusted between the bench and the bar, the balance might 
not be found in our favor. It is true, however, that the 
obligation of courtesy upon the judges is commensurate 
with their exalted station, and that offensive speech or 
conduct is a more serious offence from the bench than from 
the bar. It cannot be denied that the bar has just ground 
of complaint in the curtness, amounting to incivility, with 
which it is sometimes treated, to say nothing of the absurd 
airs of superiority assumed by some judges toward their 
brethren of the bar. The common law of courtesy is no less 
binding upon a judge than the law of the land. There is 
a tradition in a neighboring state that an able but testy 
chief justice, displeased with a nomination for a vacancy 
upon the bench, asked a witty leader of the bar whether he 
thought the nominee qualified for the place. " Well," said 
the lawyer, "he is a very gentlemanly man, but I do not 
regard that as an absolute disqualification." 

An independent bar is no less essential to the public 
rights and interests than an independent bench. The 
experience of ages has evolved and developed it into an 
indispensible factor in the administration of justice. Con- 
ceive, if vou can, a court without a bar. Conceive the 
situation of a judge set to try causes and administer legal 
rights between party and party without the aid of profes- 
sional advocates. It may be a confession of the ineffi- 
ciency of our judicial system, but as a practical matter the 
administration of justice to-day would be impossible but 
for that class of men described in one of the earliest stat- 
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utes which recognizes their existence as *^ skillful in the 
laws of the laud, who serve the common people, to declare 
and defend actious in judgment for those who have peed 
of them." I believe that their position aud their rights, 
though less cousidered, are as well grounded and as well 
defined in law as the powers of the court itself. While 
the bench is superior in authority, the judge speaking for 
the law, the advocate for his client, the bench and the bar 
are equal in importance and equal in right. The relation 
between judges and lawyers is of mutual and reciprocal 
obligation. While the bar is bound to defer to the author- 
ity and dignity of the bench, the bench is equally bound 
to regard the self-respect and independence of the bar and 
of its members. A judge who disregards this obligation 
forfeits his right to its observance. If he dissolves the 
bond, he cannot complain if the other party refuses to per- 
form it. 

I do not feel the need of apology for bringing this sub- 
ject to your notice. Such an association as I am here 
privileged to address is the natural depositary and guar- 
dian of the rights of the bar and the higher rights which 
are bound up with the integrity of the judicial system. 
General criticism of the judiciary is no part of my purpose. 
Happily there is comparatively little occasion for it. It is 
part of our history that the character and conduct of the 
judges in this country merit and command the highest pro- 
fessional and public respect and confidence. It is impor- 
tant that this confidence remain unshaken. It is some- 
times said that the judiciary is the anchor of popular 
government. I should say that the security of popular 
institutions lies deeper, in the intelligence and integrity 
of the people themselves. But to say this is not to under- 
value the conservative force of the judiciary. Among the 
oflQcers of government the judges must always stand high- 
est in the popular confidence, and when confidence in 
them is gone, no confidence in the government will re- 
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main. Au able, honesty and independent judiciary con- 
tributes more to the stability and permanence of popular 
goverumient than any other feature of the system. So 
long as it exists there is safety for the personal and prop- 
erty rights which make the sum total of what are com- 
monly but vaguely called our liberties. Without it, there 
is no security against disintegration. And as public con- 
fidence in the judiciary is essential to the permanence of 
the system, we all appreciate that this confidence is not to 
be lightly disturbed by trivial criticism or unfounded com- 
plaint. Nowhere is this so well understood as among the 
members of the bar, who are and ought to be the support 
and defence of the bench against unwarranted legislative 
assault or popular censure. But judges are not impecca- 
ble. They are not more superior than other men to human 
foibles and frailties. The judge was only a lawyer yester- 
day ; he is still a man. There is no alchemy in the touch 
of the appointing power to transmute ignorance into wis- 
dom, craft into candor, or violence into moderation. There 
are men upon the bench who do not always realize or re- 
member the solemn character of their functions. The judge 
has a heavy hand. He deals with the lives, liberty, and 
property of his fellow-citizens, giving and taking away in 
the name of justice and the law. His power is the most 
momentous confided by society to human hands. It is the 
" earthly power likest God's," on which should attend as 
much of divine equity and wisdom as human limitations 
permit. No more melancholy or dangerous spectacle can 
be presented to the public eye than an arbitrary judge, 
riding rough-shod over feelings which he is bound to re- 
spect, and rights which he is sworn to observe ; a preju- 
diced judge, throwing his own views, caprices, likes, and 
dislikes into the scales which are to be sacredly held with 
an even hand ; a little judge, elevated by some accident of 
fortune, swelling with self-importance, wielding the powers 
of the judicial otfice to impress an awe-stricken crowd with 
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a sense of his persoaal dignity and authority. It is for the 
bar to make such exhibitions of judicial unfitness impossi- 
ble. While it is our duty to exercise a wise forbearance, 
to overlook common faults, to be slow in complaint and 
swift in excuse, and while we are properly accustomed to 
speak of the faults of the judges with bated breath, walk- 
ing backward with averted faces, like the sons of Noah, 
and covering their sins with a garment, it is not to be for- 
gotten that the worst enemy of the integrity of the judi- 
ciary, and of that public trust which is indispensible to its 
efficiency, is an unfit judge, one example of whose misbe- 
havior in the face of the public does more to impair the 
popular respect and shake the public confidence than the 
misconduct of the bar in a generation. '* One foul sentence 
doth more hurt than many foul examples. For these do 
but corrupt the stream ; the other corrupteth the fountain." 

This brief and imperfect survey of an interesting field is 
enough to suggest some modification of the commonly 
accepted legal relations between the bench and the bar. 

The grounds of disbarment may be more clearly defined 
by legislation than the}' now are in most of the states ; not 
necessarily by iron rules, which often prove troublesome 
in application, but with a reasonable degree of elasticity. 

It is questionable whether the power to suspend or 
remove from the bar should be exercised by a single judge 
in any contested case. Three judges will make a better 
tribunal. 

There should be a right of revision by exception or 
appeal, without necessity of resort to the more or less 
uncertain remedy b}^ mandamus. 

There is reason to believe that the character of the bar 
would be promoted, while the judges would be relieved of' 
an embarrassing duty, by committing the whole subject of 
admission, discipline, and disbarment to the members of 
the bar themselves, under proper legislative regulation. 
While it is sometimes said that this power must necessarily 
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be entrusted to the courts, the experience of other coun- 
tries shows that there is no such necessity. It cannot be 
admitted that the character of the bar depends upon the 
tutelage of the bench. 

The punishment of direct contempts by members of the 
bar may be limited by statute, and perhaps to fine without 
imprisonment. Any contempt which a fine is inadequate 
to punish may be ground of suspension or removal from 
the bar, and if so may be dealt with accordingly. 

There should be, in these cases also, a right of review by 
exception or appeal, though perhaps without staj'^ of sen- 
tence except at the discretion of the judge imposing it. 
This leaves the power summary enough to be effective, 
while imposing a salutary check, which will often oper- 
ate by prevention, upon its abuse. 

Nothing can do more to elevate the character of the bar 
and promote its usefulness as one of the chief agencies of 
justice, than clear understanding of its rights and resolute 
vindication of its independence. Nothing can do more to 
preserve the harmony of its relations to the bench, and 
unite the power of these two great forces to the common 
end of good judicial administration. In this belief, I sub- 
mit these observations to my brethren of the profession 
declared by one of the greatest of lawyers and judges to be 
*' as ancient as the magistracy, and as necessary as justice." 
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WILLIAM L. FOSTER. 



BY HABRY G. 8ABGENT OF CONCOBD. 



The career of Judge Foster was so creditable and was so 
clearly derived from his own superior natural abilities and 
industry that there is no occasion for resorting to a line of 
distinguished ancestors to account for his unusual success 
in life. Nevertheless, an examination of his line of ances- 
try shows that he came naturally by those conspicuous 
traits of mind and character with which he was endowed, 

William Lawrence Foster was born June 1st, 1823, at 
Westminster, Vermont, and was the only son of John and 
Sophia Willard Foster. Edmund Foster, his grandfather, 
was born at Groton, Massachusetts, in 1754. He gradu- 
ated at Yale college ; studied for the ministry and became 
quite prominent as a preacher. He was settled over the 
church in Littleton, Massachusetts, and continued to be its 
pastor until his death in 1825, a period of over forty years. 
He was at one time a member of the Massachusetts state 
senate. In 1783 he married Phoebe Lawrence of Little- 
ton. She was the daughter of Colonel William Lawrence 
of Littleton. 

Through his paternal grandmother Judge Foster traced 
his descent from Robert Lawrence of Lancashire, England, 
who was born about the year 1150. Attending his sove- 
reign, Richard Coeur de Lion, in the war of the Cru- 
sades in the Holy Land, he so distinguished himself in the 
siege of Acre that he was knighted Sir Robert of Ashton 
Hall. 

John Foster, the father of Judge Foster, removed to 
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Fitzwilliam, N. H., in 1825, and from thence to Keeue, 
N. H., in 1834, where he died February 7th, 1854. He 
was a captain in the old New Hampshire militia, and was 
for many years high sheriff of the county of Cheshire. 

Judge Foster, when a boy, attended the common schools 
and afterwards studied in the Keene and Walpole acade- 
mies. When about seventeen years of age he commenced 
the study of law in the office of Levi Chamberlain, Esq, 
In 1844 and 1845 he attended the law school at Cambridge. 
Massachusetts. In 1845 he was admitted to the bar in 
Keene, and for a short time was in partnership with John 
N. Baxter, and afterwards with Mr. Chamberlain. From 
1845 to 1849 he was postmaster at Keene. From 1 849 to 
1853 he was clerk of the New Hampshire senate. He 
was a member of Governor Dinsmore's staff with the 
rank of colonel, by whom in 1850 he was appointed state 
reporter, holding that office until 1856. 

During his term of office he edited Vols. 17 to 19, 21 to 
31, inclusive, of the New Hampshire Reports. 

In January, 1853, he married Harriet Morton, daughter 
of Hon. Hamilton E. Perkins of Hopkinton, N. H., who 
survives him; and in April of that year he removed from 
Keene to Concord, where he entered into partnership with 
Colonel John H. George. Hon. Charles P. Sanborn sub- 
sequently became a member of the firm, and upon Colonel 
George's retirement therefrom in 1867, the partnership was 
continued by Messrs. Foster and Sanborn until October, 
1869. 

Judge Foster was a member of the legislature in 1862 
and 1863. In 1863 he received from Dartmouth college 
the honorary degree of Master of Arts. 

He was appointed a judge of the supreme judicial court 
October 1st, 1869, and held that office until October 1st, 
1874, when upon the reorganization of the courts, he was 
appointed chief justice of the circuit court, with the late 
Judges Stanley and Rand as his associates. October 1st, 
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1876, he was appointed a judge of the supreme court. He 
resigned that oflBce July 1st, 1881, and resumed the prac- 
tice of law in which he continued until his death. 

Judge Foster had the rare distinction of having been a 
distinguished, learned, and brilliant lawyer ; an eloquent 
and accomplished advocate as well as an honorable, impar- 
tial, and able judge. 

It was my privilege to have been somewhat intimately 
associated with him during the latter part of his life. He 
was the most even tempered man I ever knew. He had a 
marvelous disposition — perfectly calm and serene on all 
occasions. Under severe provocation he was tranquil and 
unrufided and he had about him a pleasing dignity which 
invited good fellowship while it repelled familiarity. He 
never spoke an unkind word or did an unkind thing. 
Nature had stamped upon him the undefinable quality of 
a gentleman. He was courteous to everybody and espe- 
cially gracious to young members of the bar. 

All in all I think he was the most pleasing speaker that 
I ever listened to. On all occasions he delighted those 
who had the opportunity of listening to him. It is not 
extravagance or flattery to say that he graced and adorned 
every subject on which he expressed himself in a formal 
way. It would be idle and impracticable to attempt 
to enumerate or refer to all the arguments and addresses 
which he delivered. It is sufficient to allude only to his 
address at the dedication of Blossom Hill cemetery in Con- 
cord, his address as retiring president of the Southern Bar 
Association, and his remarks at the law term upon Chief 
Justice Doe, as fully demonstrating his ability as an ora- 
tor. They may all properly be styled '" gems." His open- 
ing argument in Jenness will case, for clearness, terseness, 
and eloquence it would be difficult to surpass. 

Although Judge Foster had naturally a remarkable facil- 
ity of expression he did not rely on this alone, but care- 
fully and industriously prepared all his arguments before 
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juries and the court as well as his addresses upon formal 
occasions. 

Where there were several words which would express 
the same general idea, he always used the particular word 
which would best express the precise shade of meaning 
which he wished to convey. 

As a judge he would preside at a trial fairly, rule intelli- 
gently, reserve exceptions honestly and clearly. As a law 
judge he was always desirous of hearing causes fully dis- 
cussed by counsel and receiving from them, as he was 
entitled to, all the light they could give in the case ; and 
at the conclusion, he investigated the questions thoroughly, 
wrote an opinion in which his propositions were plainly 
stated and amply sustained by reason and authority ; and 
bis opinions stand as some of the classics of juridical litera- 
ture. 

His reported cases as counsel are contained in the New 
Hamphire Reports, Vols. 18 to 20 inclusive, 25 to 80 inclu- 
sive, 32, 33, and 36 to 49 inclusive, 52, 61 to 66 inclusive. 
Those cases number 168, and do not include his work 
before inferior tribunals, or the United States courts, in 
which he was an extensive practitioner. 

His opinions as judge are contained in Vols. 49 to 60 
inclusive, and 65 and 66. These number 243 and occupy 
708 printed pages. He presided at 61 trials, covering a 
period of 1,249 days ; attended about 150 days of law term 
work ; he presided at 396 jury trials ; 16 homicide cases. 
9 of which were for murder in the first degree, in four of 
which the accused were sentenced to death, and three of 
them were hanged. 

No man was more honorable than he in his dealings with 
his associates. His word once given, no wi'itten statement 
of the fact was needed. His rulings as a member of the 
court were always characterized by the same fairness and 
courtesv which he had shown at the bar. He was invaria- 
bly popular and always loved by all with whom he came in 
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coutact. Master of a clear and easy English style, his 
opinions, even when declaring sonae plain and simple point 
of law, or when discussing some more abstruse problem, 
were listened to with pleasure by his hearers, and are read 
with profit and satisfaction. He spared no pains to go to 
the bottom of anv case which came into his hands. He 
did not ask for or seek political preferment. Indeed, 
practical politics were distasteful to him, and he was in 
every sense of the word a true lawyer. 

The qualities which made our deceased brother a good 
judge made him a very satisfactory referee and for a few 
years after he left the bench he probably tried more cases 
as referee than any other man in New Hampshire. Pos- 
sessed of great common sense, he was always courteous ; 
his rulings upon questions of law were clear and decided 
but never arbitrary, and in judging of men and weighing 
testimony, he was equalled by few and exceeded by none. 
It came to be understood of him, that unless a party had a 
good case, it was not wise to refer it to him. One of his 
most satisfactory characteristics as a referee, was his dispo- 
sition and desire to hear counsel upon both sides of the 
case argue it fully. He did not assume before the case was 
finished to know more about it than the counsel, but, on 
the contrary, he was ready and willing to hear everything 
that counsel desired to say. He invited rather than dis- 
couraged argument, even where the amount involved in 
the case was trifling. His decisions, while they sometimes 
disappointed counsel against whom they were rendered, 
always commanded their respect. 

As is well known he was for a long time in bad health ; 
but those of us who witnessed his labors, under trying cir- 
cumstances, know that he did not complain but labored 
manfully to the end. He was in harness nearly up to his 
dying day, but he did his work with an application and 
vigor that surprised the younger and more vigorous mem- 
bers of the profession. 



222 SOUTHERN N. //. BAR ASSOCIATION. 

He was greatly iuterested in the formatiou of the 
Southern Bar Association from its inception, and was 
elected its first vice-president. He was afterwards elected 
president and served from February, 1893, to February, 
189-t. His impressive and feeling remarks before this 
Association upon several occasions will long linger in the 
memory of all who heard them. 

He left surviving him the following children : Elizabeth 
Bradbury, widow of Hon. Edgar H. Woodman ; Mary 
Bartlett, wife of Lieutenant Marshall ; William Hamilton 
Foster, and Roger Elliott Foster. 

In conclusion it may be said that he was in every sense 
of the word a true lawyer, willing and anxious to devote 
his entire life to the deveh^praent of the jurisprudence of 
his country. This was his ambition, and in its pursuit he 
was signally successful and has left an example of the 
highest excellence to all who honor and respect the profes- 
sion of the law. 

[A picture of William L. Foster will be found facing page 181 of 
volume one of the proceedings.] 
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BY ARTHUR L. FOOTK, OF 8ANB0RNVILLE. 



In November, 1861, the subject of this sketch composed 
a poem entitled, " The City on the Hills," descriptive of the 
cemetery at Wolfeborough, N. H. The last stanza reads : 

City of peace and quiet! When this outer world of pain 
Hatli eluded my failing vision, let me enter thy walls again! 
We are even now in the suburbs and the gateway standeth near; 
'Tis the goal of our aspiration; — why to enter should we fear? 

With the time-tried friends and kindred, that in sorrowful days gone by, 
Left us weeping at the hearthstone, — Heaven only knoweth why! — 

1 would pray at last to slumber, if that boon be Heaven's will, 
In that calm and silent city in the graveyard on the hill. 

On May 26, 1897, the wish was granted, and my friend 
became a silent dweller in the peaceful city he so well 
pictured. 

William Copp Fox was the son of John and Elizabeth 
(Copp) Fox, and was born in Wolfeborough on the 29th of 
December, A. D. 1827. His educational privileges were 
begun at the old " Blake " schoolhouse in his native town 
which he attended until twelve years of age, and wfis after- 
wards partly at the district school and partly at Wolfeborough 
and Gilmanton academies until entering college in the spring 
of 1849, when he graduated at Dartmouth in the class of 
1852. He read law with Josiah H. Hobbs, Esq., of Wake- 
field, from the fall of 1852 to the fall of 1853, when he 
entered the ofl&ce of Zachariah Bachelder, Esq., of Wolfe- 
borough, and was admitted to the Carroll county bar at tha 
November term, 1855. He immediately opened an office in 
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his native town and continued the practice of law there until 
his decease. 

November 24, 1854, he married Julia A. Hayes, of Fann- 
ington. His second wife was Lizzie A. Burbank, of Sacov 
Maine, to whom he was mamed November 8, 1871. 

Early manifesting an intense love for knowledge, and 
possessing a wonderfully retentive memory, his advancement 
in the school and academy was rapid and thorough and in 
college he held a high position in his class ; like most New 
England farmer boys he was endowed with a robust consti- 
tution, an independent spirit and determination to educate 
himself by his own efforts. During the vacations he worked 
upon the farm. While at Gilmanton he worked at and 
learned the printer's trade in the office of Alfred Prescott. 
He also taught several terms of school and thus earned the 
necessary funds to pay his college expenses, and in 1851 he 
was the principal of Wakefield academy. Upon entering 
his chosen profession he at once manifested his ability as a 
lawyer, and by his integrity, his fidelity to his client's inter- 
est and the successful conducting of the cases under his 
charge, immediately gained a lucrative practice which he 
held to the day of his death. It has been well and truly 
said by many lawyers who have been engaged in cases in 
which Brother Fox was interested, that he never failed in 
any agreement he had made. Whatever he promised he 
fulfilled. 

He was a public-spirited man, and in 1867 established the 
Wolfeborough Library association and was its librarian dur- 
ing its existence. He was president of the Wolfeborough 
Steam Power Company, president of Wolfeborough Savings 
Bank, school commissioner of Carroll county in 1885 and 
1886, superintendent school committee of Wolfeborough 
1860, '65, ''QQ^ and '67, and was a member of many secret 
societies. 

He was a lover of literature, and had circumstances led 
him the proper way, would have been a shining light in the 
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galaxy of its stars. Possessed of a vivid and exalted im- 
agination with a wealth and exuberance of classic diction, 
he wrote well on any subject on which he tried his pen, and 
his poems (unfortunately unpublished) are of a high order. 
He was a genial companion, full of anecdotes and traditional 
lore, apt in quotations of sayings and descriptions of people ; 
his insight into human nature enabled him to adapt himself 
to any society, and his rare conversational powers, fund of 
wit and humor, and memory of poetry made him at once a 
central figure. 

He was a happy man, his home relations were pleasant, 
and his fireside was always attractive ; he was honest, and 
his heart was filled with kindness for his fellow-men and he 
was always ready to assist one in need. 

He had a keen sense of the beautiful in Nature, and 
delighted in boating and fishing. On the morning of his 
death, though feeble in health, he started on a fishing trip 
on Lake Winnipesaukee. His wife told him he was not 
able to go and tried to persuade him from it, telling him she 
was afraid some accident would befall him, but he replied : 
*•' I had rather die in that beautiful lake, dear, than in any 
place in the world." Night came and Brother Fox was no 
more. The boat had overturned, and he had passed away 
beneath the waters of the lake, and 

A life had sped — 
Now leafless willows toss and moan 
Around the ice-cold marble stone 
That tells mortality is done. 



CHARLES SAWYER GRISWOLD. 



BY SAMUEL B. PAGE, OF HAYEBHILL. 



Mr. Griswold was born in Lebanon, N. H., December 23, 
1861, and died in Woodsville (Haverhill), N. H., December 
1, 1897. 

He was the only child of Alzina M. Griswold and Charles 
B. Griswold, — the latter for many years clerk of the Supreme 
Court of Grafton county. Charles S. Griswold was fitted 
for college in the academy at St. Johnsbury, Vermont, and 
was graduated from Dartmouth in the class of 1883. Im- 
mediately after leaving college, he commenced the study of 
law in the office of Bingham, Mitchells & Batchellor at 
Littleton, N. H., remaining in that office until his admission 
to the bar at Concord, N. H., in 1887. From 1887 to 1889, 
he followed his profession at Littleton as a member of the 
firm of Stevens (E. C.) & Griswold. In 1889, he removed 
to Woodsville, where he resided and continued in practice 
until his decease. 

Mr. Griswold during his life held no public office, save 
acting as assistant clerk of the court for a brief time, and 
he never married. Of a good legal mind, strengthened by 
excellent training, he gave promise of a useful career in his 
chosen profession. His filial devotion, — matched only by 
his ardent love of Nature, — formed the only obstacle to his 
immediate success. An omnivorous reader, he was familiar 
with the best literature of dead and living nations, — and 
with his retentive memory, he was an authority upon past 
or current events. A loving, companionable friend, he was 
dearest to those who knew him best. 
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SAMUEL WINKLEY ROLLINS. 



BY ISAAC W. SMITH, OF MANCHBSTER.* 



Samuel Winkley Rollins was born in that part of Somers- 
worth, New Hampshire, now Rollinsford, April 11, 1825. 
He was a son of Augustus and Abiah (Winkley) Rollins. 

His ancestry, for eight generations, represented the eldest 
line of his family in America. They were original settlers 
of Somersworth, and Great Bay in Newington. 

Judge RoUins's ancestry was purely of New Hampshire 
stock, and of the very best of that. They intermarried with 
Tibbets, Ham, Sanborn, Redman, Wentworths, Frosts, and 
Simes of the colonial and provincial periods. There has 
been but a single instance of an ancestor marrying into a 
Massachusetts family. Generally farmers, some have been 
mariners. They have dwelt for two hundred and fifty years 
on waters tributary to the Pascataqua, sturdy, long-lived, 
hardy, simple-hearted, faithful men, — good neighbors and 
jfood citizens. 

Under the feudal system, or droit d^ainesse^ Judge Rol- 
lins would have enjoyed the family honore and held the 
dignities appertaining. His decease extinguishes the eldest 
branch of this old and distinguished New Hampshire 
family. 

His father was a prosperous farmer, " a man of marked 
integrity and superior judgment." The Winkleys were 
among the first families, and connected with the Hales. He 
was one of five children, two sons and three daughters, his 

^CoDdensed from the memorial sketch prepared by the writer, at the request 
of Mrs. BoUins, for private circulation. 
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sisters surviving him. His brother achieved an honorable 
record as a soldier in the Civil War. 

Judge Rollins wa« prepared for college in Franklin acad- 
emy, Dover, with his college classmates, the late Rev. Dr. 
A. H. Quint and Capt. George A. Gordon. The latter 
writes of him as follows : " He was mised on a farm, but 
so near a large town that he never exhibited rusticity. 
Unselfish and generous, he was popular with his schoolmates 
and teachera. He was a rugged, stout boy, of ruddy coun- 
tenance and healthful expression. He swung a good bat in 
the ball field, and was proficient in all games prevalent in 
his vicinity. He early passed from the district school to the 
academy, the only form of high school open to boys in his 
day. He was never absent and never tardy ; and never dis- 
ciplined for breach of rules or misconduct. He was a 
diligent student, patient and enduring in his search for and 
acquisition of knowledge. There were no honors or prizes 
in Franklin academy, but lie always had a part at the exhi- 
bition, which annually closed the school year, and acquitted 
himself with credit." 

Young Rollins entered Dartmouth college in 1842, from 
which he was graduated in 1846. A good idea of his col- 
lege life and standing may be had from the testimony of his 
surviving classmates. Rev. Dr. R. M. Sargent, of St. Louis, 
Missouri, writes : " He was quiet, studious, unobtrusive, 
attending to his own work." Thomas Davie, Esquire, of 
Laurence ville, Virginia, writes : " While there was not as 
much magnetism in him as in some others of our class, he 
always impressed one very favorably. He and I were fel- 
low-boardei's for some montlis. His subsequent life has 
verified the forecast I made of him in youth. Then quiet, 
staid, and studious, he developed into the upright judge and 
most honored citizen." Dr. J. W. Barstow of New York 
city writes : " I first knew the late Judge Rollins as a boy 
of seventeen, a classmate at Dartmouth in 1842; — a tall, 
slender youth, of florid face, and rather awkward carriage. 
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quiet and thoughtful in demeanor, but manly, gentle, and 
amiable in his nature and in his dealings with his fellows. 
He was shy with strangers, and not readily accessible, but 
genial with his intimate friends, always dignified, always 
upright, always sincere." 

Upon leaving college, Mr. Rollins entered the office of 
ex-Judge Charles W. Woodman, of Dover, and two years 
later the office of Hon. Daniel M. Christie of that city, 
where he pursued his legal studies, and was admitted to the 
New Hampshire bar in August, 1849. The legal training 
he received under the instruction of those eminent lawyers, 
admirably fitted him for the successful practice of his chosen 
profession. He opened an office in Farmington, New Hamp- 
shire, where he remained three years, removing in 1852 to 
Alton, and in 1855 to Meredith, where he resided for more 
than forty yeai*s and until his death. From 1856 to 1861 
he was solicitor for the county of Belknap. In 1862 he was 
appointed assistant assessor of internal revenue for one of 
the divisions of the first district, and held the office for ten 
years. December 3, 1872, he was appointed judge of pro- 
bate for Belknap county, and held the office until April 11, 
1895, when he attained the age of seventy years, and was 
retired under the provisions of the constitution of New 
Hampshire. So satisfactory was his discharge of the duties 
of that important office, that in 1874, during a political over- 
turn in the state, when all the other probate judges were 
retired by address, he alone passed unscathed through that 
turbulent year. 

Few appeals were taken from his decisions, and none was 
ever successful. In th6 tribute paid to his memory by the 
bar of Belknap county, that distinguished body said : " For 
twenty-two yeai-s he performed the important duties of his 
office in the most faithful and conscientious manner. . . . 
His long public career is regarded by his legal associates as 
a marked example of professional integrity." 

His time not being wholly required for the discharge of 
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his judicial duties, he had opportunity for the practice of 
his chosen profession in the other courts of the state. His 
practice, while not extensive, yet, like that of all country 
and village lawyers, embraced nearly all branches of the law. 
He aimed rather to prevent and heal, than to promote, litiga- 
tion. One acquaintance says of him : " He strongly advised 
the settlement of disputes, although such a course would 
deprive him of large fees." Another says : ** In the great 
kindness of his heart, he always so guided the cause of the 
unbefriended, that no one ever felt the weight of unjust 
expense." 

In March, 1895, upon the completion of the new court- 
house in Laconia, the bar of Belknap county suspended in 
the court-room a portrait of Judge Rollins, in recognition of 
his long and creditable judicial career, then drawing to a close. 
In the evening of the day upon which the dedicatory exer- 
cises took place, his legal brethren tendered him a banquet 
at the City Hotel, at which were present the entire mem- 
bership of the Belknap bar, and members from adjoining 
counties, also, the presiding justice of the Supreme Court, then 
in session. The bar as a further token of their appreciation 
of his legal and judicial services, and of their respect for his 
character, presented him at the banquet, with a beautiful 
and costly ebony cane, its head of gold suitably inscribed, 
the presentation speech being made by Hon. Erastus P. 
Jewell, in eloquent and fitting words. 

After his retirement from the bench. Judge Rollins con- 
tinued to practise his profession, but without the desire or 
the attempt to be fully occupied with its exacting demands 
upon his time and strength. He regarded his life work as 
practically done. He gave neighbors and friends the benefit 
of his kindly advice and services, accepting a moderate com- 
pensation, and often none. In the quiet and peaceful village 
of Meredith, on the shore of beautiful Winnipesaukee lake, 
his time divided between his office duties, and his books, his 
garden, his horse, and his home, he lived the two remaining 
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years of his useful life. Seemingly there was nothing lack- 
ing for ministering to his comfort and enjoyment. He was 
without an enemy. He had the respect and confidence of 
every one who knew him. And there was no whisper, — 
there could be none, to disturb the serenity that attended 
his advancing years. 

A correct estimate may, perhaps, be formed of his way of 
dealing with small cases, from the remark of one of his 
neighbors to the writer of this sketch, on the day of his 
funeral. Feeling aggrieved by the conduct of a certain 
person with whom he had had some business transaction in 
which he had been unfairly dealt with, he went to Judge 
Rollins for legal assistance in obtaining redress. He was 
advised to go home, think the matter over, and return the 
next day. He followed the advice, but on the next day, in 
his own words, " I had got over my desire to begin a 
lawsuit." 

January 10, 1857, Judge Rollins married Miss Mary Allen 
Livy, daughter of the late David Thurston Livy, M. D., of 
Wolfeborough, New Hampshire, a woman every way 
qualified for presiding in his home. By her gentle hand, 
her cheerful ministrations, and her beautiful Christian char- 
acter, their forty years of married life were one uninter- 
rupted experience of mutual confidence and love, and their 
house a typical example of the true New England home. 
For many years he sang with her in the choir of the Con- 
gregational church in Meredith. Gradually her own deep 
faith became his own. He grew in religion as in all other 
manhood, and not long before his death, while still in usual 
health, he connected himself publicly with the church of 
her communion. 

His former pastor, Rev. George I. Bard, writes of him : 

The loss of no man from our New Hampshire churches for many 
a year has been more sincerely mourned. He was the leader and 
chief burden-bearer of this church. Heavy as former losses from 
this church have been — ^and they have been many and cumulative 
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of recent yean — ^no one loss has so deeply afflicted both charch and 
society. He held many important offices as servant of each. He 
was the one to whom every one looked, and always with good result. 

He bore a name honored in the history of New Hampshire, and 
himself added not a little to the ancestral name. 

^^ The cause which was just he searched out, and the heart of the 
unbefriended safely reposed in him." He became, indeed, a favorite 
personage in all the region, and his presence gave dignity and cheer 
to many various gatherings, civil, educational and religiDus. 

He had an eminently well-balanced judgment, a cordial and kindly 
temperament, great courtesy of demeanor, and such solid as well as 
gentle qualities of mind and heart that various bodies, as the Grand 
Army of the Republic, the schools and churches of the place, all 
equally claimed him as their own. 

^^He was a righteous man and turned many to righteousness, and 
shall shine in the firmament forever and ever." 

Soon after his retirement from the bench, it was notice- 
able to his friends that his old-time vigor of health was 
becoming impaired. He had a sense of oppression in the 
chest, but made no complaint. He was well aware that it 
might indicate a serious affection of the heart. Gmdually 
he placed his business in shape with liis usual methodical 
exactness, that its transfer to others might be made easy. 

Having •' placed his house in order," he spent less of the 
hours in his office and more with wife and friends in his 
cheerful home. 

As the summer days sped by he experienced attacks of 
faintness. His friends hoped that immediate danger might 
be averted, although they recognized the gravity of the case. 
On Sunday, July 25, he was in his accustomed place in the 
church choir. On Tuesday, he rode with his wife tx) Centre 
Harbor, a distance of five miles. It was a beautiful mid-sum- 
mer day. He was cheerful and apparently better, and entered 
into the full enjoyment of the charming scenery, the invig- 
orating air from the hills, and the delightful society of his 
wife. On Wednesday morning, about nine o'clock, while 
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caring for his horse, he was overcome by faintness, and 
reclined upon the stairs leading to the loft of the stable. 
A neighbor who was present, attempted to revive him. But 
*'the pitcher was broken at the fountain." In a moment, 
peacefully, without word or struggle, he ceased to breathe. 

On the occasion of the memorial exercises of the Belknap 
Bar, Hon. E. P. Jewell spoke of him as follows : 

He was a lawyer of ability, faithful and conscientious, dignified, and 
courteous. His integrity was never questioned, his honor never as- 
sailed. The life purpose of Judge Rollins was to do exactly right. 
To crown all, he was a gentleman in the highest meaning of the 
term. The symmetry and purity of his character were embellished, 
so to speak, with an ever-present modesty, which, with naturally ele- 
gant manners, developed a very high type of manhood. He had 
great respect for his chosen profession and never lowered its 
standard. He heartUy despised a noisy pretender. He never 
did anything for show or notoriety. He sought no clients except 
such as came to him in the natural, healthy course of business, and 
such he served in an upright, professional way with strict reference 
to his client's interest rather than his own. No client can justly 
complain that he ever gave him ill-judged advice or exacted un- 
reasonable fees. As has been said many times to-day, he was a 
model judge. 

If Judge Rollins had any weakness as a lawyer it seems to me, 
it was the lack of a full appreciation of himself ; but in these times 
when the market is glutted with great little men, who seem aston- 
ished that the world does not stand amazed at their achievements, 
it is truly refreshing to call to mind this strong, well-poised judge 
whose modesty, now he has gone to his unending rest, is remem- 
bered as a crowninor virtue. He had no weak ambition to be con- 
sidered great ; he fully appreciated the fact that in this life we can 
explore but a meagre section of the boundless field of knowledge. 
He was impressed with the poverty of human attainments rather 
than exalted by insignificant acquisitions. 

We sometimes are mistaken as to how the public estimate 11s, but 
tliQ people are seldom in error in their judgment of men. Judge 
Rollins never dreamed that he occupied such an exalted place in 
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the public mind, and that his death would cause such deep and 
wide-spread sorrow. He was seemingly unconscious of the monu- 
mental character of his influence. 

The elements of his popularity were fundamental. His reputa- 
tion is established upon foundations which will remain unshaken. 
Through his beautiful, clean life, flowed a vein of refreshing good- 
nature and an exquisite humor which made him a delightful com- 
panion. He never grew old. 



RESOLUTIONS OF THE BELKNAP COUNTY BAR. 



Resolved^ That the memhers of the Belknap County Bar, of which 
the late Hon. Samuel W. Rollins was an honored and ahle memher^ 
participate in the general grief caused by his death, and mourn the 
irreparable loss, which they, as members of the profession, so highly 
honored and ennobled by his long and exemplary labors at the bar 
and as judge of probate, have sustained. They desire to place upon 
enduring record their tribute of respect for their departed brother. 
[Facts relating to his history omitted, being already given in the 
foregoing memorial sketch.] 

For twenty-two years he performed the important duties of his 
office in the most faithful and conscientious manner. No appeal 
from his decrees was ever sustained, and no member of the bar is 
conscious of an error. He was a model judge. He was a careful 
and safe adviser, prudent and cautious, and never forgetful of his 
client's interests. His long public career is regarded by his legal 
associates as a marked example of professional integrity. As a 
citizen he was prominent in all matters pertaining to the public wel- 
fare, and he unsparingly gave time and strength to advance the 
interest of the community in which he lived. In private life he was 
social, companionable, entertaining, and pure. He was an able law- 
yer, an upright judge, and a noble man. The vacancy caused by 
his loss will remain unfilled. 

Resolved^ That these resolutions be published in the several news, 
papers of the city of Laconia, that the court be requested to cause 
the same to be entered upon its records, and a copy sent to the widow 
of the deceased. 

On Monday, October 4, 1897, the above resolutions were 
presented to the Supreme Court, then in session for Belknap 
county. The court, after remarks by several members of 
the bar, ordered the resolutions entered upon its records, and 
a copy sent to the widow of the deceased. 



SAMUEL C. CLARK. 



BY STANTON OWEN, OF LACONIA. 

I take it that I must have been asked to present to your 
association a slight memorial of the late Samuel C. Clark 
of Laconia, not from any peculiar fitness of mine for the task 
other than that I was a citizen of the city m which he lived 
and a member of the bar at which he practised. 

I am always glad to say anything pleasant about the men 
of my native city ; and it affords me especial pleasure to 
speak in honor of one who has been a brother lawyer with 
me at the Belknap County Bar. 

Samuel C. Clark, the youngest of the nine children of 
Samuel and Betsey Clark, was born at what was then Lake 
Village, N. H., January 9, 1832. For a time he attended 
the district school in his native town and afterwards pre- 
pared for college at New London (N. H.) academy from 
which he graduated as valedictorian of his class in 1851, 
He studied law with Stephen C. Lyford of Laconia and in 
the office of Judge Asa Fowler at Concord, N. H. His admis- 
sion to the bar was in 1 854 ; and immediately thereafter he 
opened an office at Lake Village, N. H., where he continued 
to practise until his death. 

His position as a lawyer and his business qualities brought 
him into official life and connected him with manv of the 
public enterprises of his own city. He was clerk of the 
Belknap county court from 1857 to 1874. The town of Gil- 
ford, N. H., was represented by him in the legislature for 
three terms (1867, 1868, 1878) and he was twice elected 
clerk and assistant clerk of that body. 
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The Lake Village Savings Bank was organized largely 
through his exertions ; he was also for a number of years a 
director in the Laconia National Bank and was interested in 
the Laconia and Lakeport street railway. 

In 1856 he married Clara E. Hall, daughter of Capt. 
Joshua Hall of Dover, N. H. His widow and two children, 
Samuel C. Clark, Jr., and Claribel Clark, who reside at 
Lakeport, N. H., survive him. 

Brother Clark died at Lakeport, March 18, 1897. 

Were we to divide mankind according to attainments and 
pursuits it seems to me that all would come into two distinct 
classes ; in the first division are men who have made places 
for themselves and in the second division are those who have 
simply dropped into the ready-made places which are always 
open in this busy world. 

Men of the first division we all know ; history in fact is 
but their story. They seem to have created for themselves 
new places in the world's economy. Sometimes the places 
of such men are so far a part of their own personality that the 
place perishes with the man. We need men of this class. 
They are the ones who stir the stagnant waters of existence 
and drive the world into the future a hundred years at a 
bound. 

Men of the second division we do not know so much 
about. They drop into the little niches of life and are con- 
tent there to perform their duty simply for duty's sake. 

They are the ones who, for small remuneration, are will- 
ing to remain in dingy country offices and advise a remedy 
for the petty ills and quarrels of life. These are the men 
who sentinel the guard-houses and perform the drudgery of 
common humanity. 

To this latter class Brother Clark belonged. He was a 
country lawyer and not above performing the office business 
and clerical work of our profession. 

To rate him, however, as a country lawyer does not detract 

from his memory. We have only to recall the names of 
5 
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some of the country lawyers of New Hampshire who have 
graced the bar of this state in the past and the term becomes 
an appellation of honor rather than an epithet of detraction. 

As a village 'squire his sphere of action was limited but 
his work was faithfully done ; his deeds have passed the 
property conveyed, his mortgages have been successfully 
foreclosed, and his wills have been probated without a con- 
test as to their construction. 

His interest in public affairs and his knowledge of local 
landmarks made him a valuable member of the community 
in which he lived. 

When young men die we lament them ; but the death of 
old men sometimes changes the complexion of entire insti- 
tutions. 

In the loss of Brother Clark we have come one pace nearer 
to that time when only those who have read its history will 
be able to recite the praises of the old New Hampshire bar. 




Alonzo p. Carpenter. 
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ALONZO PHILETUS CARPENTEE. 



ALONZO PHILETUS CARPENTER. 



Alonzo Philetus Carpenter, a justice of the Supreme 
Court of New Hampshire from the twenty-third day of 
August, 1881, and chief justice from the first day of 
April, 1896, died at his residence in Concord on the 
twenty-first day of May, 1898. 

A meeting of the members of the New Hampshire bar 
was held in Concord on the seventh day of the following 
June, at which the following resolutions were passed, and 
presented to the full Court on the same day by Edwin G. 
Eastman, attorney-general : 

Jiesolved, That the members of the bar of the Supreme Court 
desire to record their deep sense of the loss sustained by the 
profession, the Court, and public in the death of Chief Justice 
Carpenter. 

Judge Carpenter brought to the bench long and ripe experi- 
ence, great energy, pronounced convictions, wide, varied, exact, 
and thorough scholarship, combined with unyielding courage ; 
he understood men as well as books ; he united the practical 
with the theoretical. In his long, successful, and distinguished 
career at the bar and his honorable service upon the bench 
Judge Carpenter constantly grew and developed as a lawyer and 
jurist. 

His death removes a learned, conscientious, and earnest law- 
yer, an able, faithful, and industrious judge, and an upright and 
honest public servant. 

Resolved, That we tender to his family our sympathy in their 
bereavement, and request that the clerk forward to them a 
copy of these resolutions. 

The Court was then addressed by members of the bar as 
follows : 



I 
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EDWIN G. EASTMAN OF EXETER. 

May it please Tour Honors : 

Tweoty-five years ago I entered the office of Judge Car- 
penter as a student-atrlaw. He was then actively engaged 
in the practice of his profession and occupied a prominent 
position among the leaders of the bar in this state. He 
had by nature a strong, combative, logical, and discrimi- 
nating mind, and his learning, both general and legal, was 
great and extensive. Accurate, industrious, and persist- 
ent, the reasons for his success as a law^^er are apparent. 

Not fluent in speech, he wielded a ready pen, and his 
briefs as well as his judicial opinions are models of good 
English, accuracy of statement, and sound logic. In the 
investigation of legal questions he carefully examined all 
accessible authorities relating to the subject under consid- 
eration, adopting, criticising, or rejecting as in his judg- 
ment seemed proper. He then wrote and rewrote his con- 
clusions, never deeming the labor ended so long as time 
remained that could be devoted to the work. 

It is safe to say that no lawyer in the state had a more 
extensive knowledge of the books than he, and this knowl- 
edge, together with his power of discrimination and abilitj'' 
to reason, made him a formidable opponent on any occa- 
sion where he might not concur in the result reached by 
another. As a practitioner he vigorously defended the 
common law doctrines and method of procedure, but in 
the administration of the law he readily adopted and 
recommended the system which provides for every suitor 
a more complete and inexpensive remedy than could for- 
merly be had. 

His time and attention were almost exclusively devoted 
to the law, although occasionally for recreation he solved 
difficult mathematical problems or read a few chapters in 
the original from some Greek or Latin author. His knowl- 
edge of literature in general was comprehensive and criti- 
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cal, and it is believed that there is no author of note with 
whose works he was not acquainted. 

He disliked display and abhorred shams. Retiring in 
manner and disposition, he often seemed to be exclusive 
and uncongenial, but he had a kindly heart and was a 
true friend. Possessed of a keen and ready wit, he was 
one of the most delightful of companions to those who 
knew him. Honest, fearless, learned, and faithful in the 
discharge of every duty, his passing has left a place hard 
to be filled. 

ISAAC W. SMITH OF MANCHESTER. 

May it please Your Honors : 

I cheerfully comply with the invitation of the attorney- 
general to add my tribute to the character and public ser- 
vice of the late chief justice. 

Judge Carpenter, from the beginning of his professional 
career, stood in the front rank of his profession. He re- 
marked to me not many years ago, that he never had a 
professional card, letter-head, or advertisement; and I 
think he added (although I do not speak with certainty) 
any sign over his office door. Yet from the beginning, in 
the little village of Bath of a few hundred inhabitants, and 
from the still more sparsely settled towns in its vicinity, 
he gathered a large and lucrative practice, — as large, if not 
larger than that of any lawyer in that part of the state. 
Clients were attracted to him, — not sought out or invited. 
Nor was his business made up of small cases. In the thirty 
years he spent at the bar, he was retained in most of the 
important cases that occupied the attention of the court. 
Associated with him, or pitted against him, were the 
leaders of the Grafton and Coos bars, noted for their 
learning, strength, pertinacity, and ability. He was easily 
their equal, — primus inter pares. True, he did not possess 
that easy flow of speech or rare gift of eloquence, that 
some of his brethren had, which oftentimes delights the 
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ear without convincing the judgment; but no one excelled 
him in plain, forcible, effective methods of presentation of 
law and facts to court and jury. The reason of his success 
is readily seen. Clients sought his services because he was 
equipped by nature, education, and training for render- 
ing eflBcient service ; in a word, he was equal to the occa- 
sion. 

It was, however, at the law term, that his ability as a 
lawyer shone most conspicuously. He was thoroughly 
familiar, not only with elementary law, but with its more 
abstruse principles, and with the decisions. When he 
wanted the law he did not need to hunt for it. He not 
only knew where to find it, but how it was laid down 
in the books. 

His briefs were models of terseness and logical reason- 
ing. They were both the admiration and despair of his 
legal brethren. It is matter of grave doubt if any one can 
be said to dispute with him for preeminence in this respect. 
That his briefs and oral arguments were of inestimable 
value to the court, goes without saying, and the judge who 
found himself unable to adopt his views was driven to a 
most thorough and exhaustive examination of the law. 

Public opinion pointed to his elevation to the bench long 
before his appointment. When the vacancy occurred from 
the resignation of the late Judge Foster, his appointment 
was universally recognized as most fit and suitable. 

His career as judge was no less successful than at the 
bar. By common consent it may be said his opinions as 
they appear in our reports have enriched the legal litera- 
ture of the state, equally with those of his most distinguished 
predecessors. For conciseness of statement, elegance of 
diction, correct exposition of law, and forcible logic, they 
are unsurpassed. His opinion in Nashua Iron ^ Steel Co. 
V. Worcester ^ Nashua Railroad 62 N. H. 159, is an exam- 
ple. The late Judge Doe found it diflBcult to find words 
expressive of his admiration of it. 
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If it be asked what is the secret of this man's success, 
the answer is plain. There is no mystery. I should say, — 

First, he was a man thoroughly devoted to his chosen 
profession. He loved it. He lived in it. He took delight 
in it. The law is said to be a jealous mistress, but she 
Dever had occasion to be jealous of Judge Carpenter. His 
soul, his mind, his strength, his life, were wholly devoted 
to his chosen work, — were absorbed in it, — and success was 
certain. 

Second, he was endowed with great talents, natural and 
acquired. He had great learning. He delighted in the 
study of mathematics and the languages — in rhetoric and 
the arts. He was a belles-letters scholar ; and the product 
of his mind and pen was polished like silver. He was the 
professional man and scholar united in one person. 

Third, he was not only a student of the books, but of 
human nature. He could estimate men, not for what they 
ought to be, nor for less than what they are, but as they 
live, and act, and move, and are moved, upon and by each 
other. 

Fourth, he was a gentleman. Occupying the highest 
position in the state, that of chief justice of its highest court, 
he neither felt nor manifested any feeling of elation. While 
he did not underrate the dignity of the otiice, nor tolerate 
undue familiarity, he was respectful and cordial. 

Again, he was one of the most genial men whom it was my 
fortune ever to know or to be associated with. It needed, 
perhaps, a somewhat close intimacy to fully appreciate his 
character in this respect, or to fully discover his sunny dis- 
position. But there lay beneath the quiet surface of his 
ordinary life, a vein of humor and wit, and a manifestation 
of warmth and friendship, that were unmistakable. His 
friends were charmed by his simplicity, his modesty, his 
ingenuousness, and his kindly disposition, no less than by 
his strength of character and eminent legal and scholarly 
learning. 
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His association with the late chief justice upou the bench 
was most fortunate for the state. Each was eminent in the 
profession; Judge Doe, perhaps restive to some extent 
under the restraint of precedent; Judge Carpenter by 
nature conservative — no question that came before the court 
could fail to receive that careful consideration which comes 
from the thorough examination of diverse views and argu- 
ments. 

The ermine of the bench was worthily worn by Judge 
Carpenter. He laid it aside, when called up higher, as im- 
maculate as when worn by Cushing and Ladd, Doe and 
Perley, by Bell and Parker, or Richardson and Woods. 

The state is poorer from his death and richer because of 
his life. 

SAMUEL C. EASTMAN OF CONCORD. 

It has always seemed to me to be one of the touching 
customs of the French that, after the services in the church, 
the friends gather around the bier in the cemetery and, 
taking leave of the one who has been called away, express 
their sorrow at their loss and their appreciation of his char- 
acter. In like manner we of the bar have long cherished 
the custom of having a brief hour set apart to confer with 
one another upon the good qualities of those who have 
preceded us, in many cases, for a few short years only. 

I do not like to let this day pass without adding my mite 
to the chaplet which we are to-day placing upon the brow 
of our late chief justice. I hope that his portrait will soon 
grace the walls of this room, which he so nobly adorned by 
his presence when alive. 

I am proud of the fact that Judge Carpenter honored 
me by his friendship. It is true that I knew him only in 
the more recent years since he came to Concord to live. 
That I met him infrequently in earlier days is a loss which 
I shall always regret. He was so simple, sincere, and cor- 
dial in his manner, and vet so earnest, clear, incisive, and 
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direct Id his commeuts upou the subject of his conversation 
that he never failed to interest and instruct. 

Judge Carpenter was one of the few men who was loved 
and respected by all who knew him. 

He gave his life to the law, as comparatively few do, 
when there are so many avenues open that lead to what 
seem to be more lucrative pursuits. As a lawyer in prac- 
tice, he was absorbed in the needs of his client. He found 
time to become acquainted with the law as laid down in 
the books and meditated suiEciently on the principles on 
which the rules were founded to become a profound logi- 
cian and a safe reasoner. Asa judge,- his reasoning was 
always sound and logical. He kuew what had been 
decided, was familiar with the history of the law, and 
understood the underlying principles which are the founda- 
tion of the rules. He was naturally less anxious to strike 
out into new paths than others have been who were more 
ambitious to reform what they considered abuses. He was 
eminently a safe, cautious, conservative guide, not, indeed, 
given to follow a precedent simply because it was a prece- 
dent, but ready to decide correctly when he could see that 
the decision was in the line of what he deemed to be the 
proper sphere of a judge. He did not always indicate his 
dissent when he thought that the majority had reached a 
wrong result. As he told me on more than one occasion, 
he thought it better that the findings of the court should 
have the moral weight of a unanimous decision, unless the 
case was one of an important principle. Many rules of 
law could be one way or the other without any great harm 
to the community and without any marked violation oi 
general principles. There is no moral question in them. 
It is of more importance to the public that the rule should 
be established so that action can be based upon the rule 
than that it should be decided in any particular way. 
Much legislation is of this nature, and he felt that the legis- 
lature would speedily change the rule, as it did the rule in 
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Shellj's case, if it was not acceptable. But, when a prin- 
ciple was involved which he regarded as important, or 
when he felt that the court was legislating rather than 
declaring what had always been law, but never before 
expressed, then he was decided in his view that it was his 
duty to dissent, and I think all will agree, whatever may 
be their views as to the question at issue, that in such 
opinions his views are expressed with vigor and his ar- 
guments in support of them are strong, terse, and eflEec- 
tive. 

The state has never sustained a more serious loss than 
in the death of Judge Carpenter. We have never lost a 
more learned judge nor one whose influence was more 
uniformly exerted for the right, nor one whose opinions 
will be more generally accepted and followed as sound 
exposition of the law. 

LEWIS W. FLING OF BRISTOL. 

May it please your Honors : 

I cannot quite yet comprehend that Brother Carpenter is 
dead, and that we shall see his face here no more. I did not 
attend his funeral, though I desired to and yet not to, for 
I preferred to keep in memory his face as he looked in life, 
rather than after the pallor of death rested upon it. 

I knew him well. For more than forty years I met him 
at term time in our county. I associated him with me in 
some of my cases, and always found him equal to all occa- 
sions. 

A great lawyer, one of the ablest of the ablest. You all 
do know his skill in presenting the law and evidence to a 
court and jury. No man I have ever seen could do it bet- 
ter, few as well. 

As a judge he knew the law. His opinions are models 
of clearness, and mark him as a great and learned judge. 
He was just, impartial, conscientious, having opinions of his 
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own and the courage of his convictions. He was a leader 
and not a mere follower of men. 

But I did not come here to discuss his merits, but rather 
to express my appreciation, esteem, and love for him as a 
man. I loved him as one man may love another. I shall 
cherish his memory with my heart in it, and I hope to meet 
him in some brighter clime ; for we read there is a spiritual 
body and a natural body. All our intuitions tell us so, all 
nature proclaims it — ^for "except a corn of wheat fall into 
the ground and die it abides alone ; but if it dies it brings 
forth much fruit." May my hope be realized. 

ALVIN BURLEIGH OF PLYMOUTH. 

It was my privilege to know the late chief justice as early 
as 1871, when I was a student in the office of Mr. Blair,, 
and he was in the active practice of his profession, and 
solicitor of Grafton countv. He w as chairman of the com- 
mittee appointed by the court at Plymouth to examine me 
for admission to the bar, Brother Joseph Burrows, since 
deceased, and Brother Fling of Bristol being the other 
members of the committee. 

Grafton and Coos bars at that time, as well as before and 
after that period, were among the strongest in the state. 
Such men as Rav, Benton, Burns, Ladd, Father Heywood, 
and Fletcher of Coos, and Harry Hibbard, Charles and 
Edward Rand, George and Harry Bingham of Grafton 
county were conspicuous among the lawyers with whom 
Judge Carpenter waged his legal battles and acquired that 
broad and varied training which, with his deep learning in 
the books, laid the foundation of a brilliant and solid judi- 
cial career. No attorney could for years measure professional 
weapons with these giants of the bar and attain medium 
success, without possessing large endowments, great indus- 
try, and liberal acquirements, and no well informed person 
will say that Judge Carpenter did not fairly and manfully 
win eminent success at the bar. 
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Of this grand symposium of *' Northern Lights," this 
galaxy of strong and brilliant minds, Chief Justice Carpenter 
was the last, save grand, old Harry Bingham, who, may I 
be permitted in this presence to say it, was one of the noblest 
Romans of them all ; and now, lone and conspicuous, looms 
up on the horizon like the great pyramid of .the desert in 
the evening twilight. 

In the death of the chief justice the state has lost an able 
and upright jurist, a good citizen and an honest man. More 
beautiful and enduring than marble, or monumental brass, 
is the professional and judicial work of a long and active 
career embodied in the New Hampshire Reports, and the 
civic virtues and sterling character exemplified in his daily 
life. 

The acquaintance with the deceased, formed in my student 
days, ripened into more intimate professional relations as I 
was associated from time to time with and against him in 
litigated actions. I may be permitted, therefore, to pay a 
personal tribute to his memory as a friend as well as to join 
in the professional strain that is raised here to-day in 
recognition of his public virtues, and our irreparable loss. 

He was endowed with remarkable strength of mental 
grasp ; his mind acted with brilliant celerity and logical pre- 
cision. Linked to a sensitive, nervous temperament were 
a ruggedness of action and tenacity of purpose that never 
stopped short of any attainable goal. He was an admirer 
of the exact truth and the right and just thing everywhere, 
and these ends were sought after in all the walks of his 
professional and judicial life. His long experience at the 
bar gave him practical knowledge of men and things which 
made him broad, considerate, and discriminating as a 
judge. 

His life furnishes a conspicuous example of hard, contin- 
uous, conscientious work. He believed that no degree of 
genius could achieve enduring success without close applica- 
tion and patient industry. He investigated and reasoned his 
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way to final conclusions by the aid of historic lights and 
great legal principles. He was naturally reflective and self- 
reliant, and while giving courteous ear to his professional 
associates, he had opinions of his own which he was ever 
ready to fortify and maintain with all the combativeness of 
his earnest, persistent nature. 

His numerous briefs at the bar and legal opinions on the 
bench show his natural disposition to go to the roots of an 
inquiry and thoroughly exhaust the original sources of 
knowledge on the subject under investigation. 

He was impatient of all cant, and hypocrisy, and despised 
shams and false pretences of every name and nature. He 
loved plain, simple, direct manner and speech, without any 
affectation, dissimulation, or circumlocution. 

He never increased the length of a brief or judicial opinion 
for the purpose of framing well-rounded periods or expres- 
sing thoughts in poetic phrase. 

His opinions are models of terse, forcible English free 
from ambiguity, and directly to the point. None more fully 
comprehended the sentiment that the law is a jealous mis- 
tress than he, and few men have been more loyal or devoted 
to our noble profession. 

If he was ever tempted to dissipate his splendid powers 
and varied accomplishments in the pursuit of political 
baubles and other diversions that blast and shrivel the 
future of so many professional men, his great good sense 
and sober judgment recalled him to the path of duty and 
to those high ideals which lead to the ennoblement of the 
race. 

With great singleness of purpose, and during a long and 
honorable life, he applied himself unreservedly to the prac- 
tice and exposition of the law. His judicial contributions 
have enriched the legal classics of the state, and his example 
as a learned and upright judge and worthy citizen will long 
inspire his professional brethren to nobler thoughts and 
loftier action. 
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Aod DOW his work in finished. It is symmetrical aod 
well done. It will loDg endure. The sands of his life are 
run out, the end has come. In life he lived, in death he 
reposes with his sheaves about him, as becometh the chief 
justice of a sovereign state. 

With such an example before us we can with the poet 
say,— 

^T is only the actions of the just 

That smell sweet and blossom in the dust. 

JOHN L. SPRING OF LEBANON. 

I esteem it a privilege to have an opportunity at this time^ 
upon this occasion, and in this presence, to say a few words 
of appreciation and respect for the late Chief Justice Car- 
penter. Twenty-eight years ago I moved to Grafton county^ 
and commenced practice there at that bar. At that time 
Judge Carpenter was in very active practice, having almost^ 
if not quite, as large a practice as any one at the bar. 
During the years that he was in practice there, it was my 
privilege and pleasure to be associated with him more or 
less in the trial of cases, and in other matters, and I con- 
sidered that he was one of the strongest men in that 
strong bar, and that is saying a great deal. He was per- 
sistent in everything that he undertook. He was a man of 
tireless industry. It did not matter how much effort, how 
much exertion, was called for in order to do justice to 
his case and his client. He was most loyal, zealous, and 
tireless in the discharge of his duties toward each and 
every client, so far as I ever observed or knew. And it 
seems to me that in his life while at the bar and upon the 
bench and as chief justice, he not only fulfilled and dis- 
charged the duties incumbent upon him in those several 
positions, but that he embellished them all ; and I trust 
that we shall revere his memory always, and shall try and 
emulate his virtues. 



J 



ALONZO PHILETUS CARPENTER, 253 

EDWIN F. JONES OF MANCHESTER. 

May it please the Court : 

I esteem it an honor to be invited to add my tribute to 
the many eulogies and encomiums which have been be- 
stowed upon the memory of our late chief justice. His 
life career has already been depicted by those who were 
familiar with his labors. His career as a lawyer has been 
most fittingly set forth by those whose fortune it was to be 
associated with him in practice, and to have been pitted 
against him as antagonists. What few words I may say 
will be said as the representative of the younger members 
of the bar who never had any personal acquaintance with 
Judge Carpenter, except as a judge. For when we began 
practice at the bar, he had already taken his seat upon the 
bench. Of course, we learned his reputation as a lawyer. 
We were told that he was a man of unusual talents; that 
he was thoroughly grounded in legal principles; that he 
was a diligent student of the books; that in practice his 
cases were always prepared in the minutest details; that in 
cross-examination he was the terror of the perverse or obsti- 
nate witness ; that in his arguments before the full bench on 
many varied and complicated legal questions he was unsur- 
passed in clearness and strength, and that in every respect 
he stood in the very front rank in that galaxy of able law- 
yers which adorned the northern counties of our state some 
twenty years ago. And when we came to practice before 
him at the bar we soon found that his reputation for legal 
learning, for quickness of perception, for accuracy of judg- 
ment, for keenness of intellect, had not been exaggerated. 
I think the younger men of the bar always approached his 
court for the first time with a feeling somewhat akin to 
awe. His dignified and somewhat forbidding bearing upon 
the bench put us at first in mind of that dignity which may 
be said to hedge the court as well as the king. I know mv 
own first experience before him was one of mingled fear 
6 
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and surprise ; fear lest in my ignorance and inexperience I 
might do something or say something that would arouse his 
judicial displeasure; surprise, that after I got down to work 
I felt there was no more need to be afraid of him than of 
any other judge on the bench. And when we came to 
know him better,, we found that the dignity and the stern- 
ness which, perhaps, characterized his demeanor while on 
the bench, on the social side of life gave way to a genial 
and kindly companionship. In social intercourse he was 
pleasant and chatty. When he talked he had something 
to say, and he said it in an interesting and agreeable man- 
ner. And when a lawyer had his case thoroughly |)re- 
pared, when he knew the facts he intended to show by his 
witnesses, if he proceeded directly to get at the gist of 
those facts, if he had studied the law so as to be able to 
stat« it in a concise and accurate manner, that lawyer had 
no need to be afraid to try such a case before Judge Car- 
penter. But he could not brook delay ; he did not like 
needless questioning upon immaterial matters; nor did he 
like those arguments lawyers sometimes make to the spec- 
tators. His mind worked so quickly, and his perception of 
the beaiTng which one question might have upon those to 
follow was so clear, that he sometimes became impatient 
when the examination was muddled, or when a lawyer 
became lost in the intricacies of his own questioning. As 
a legist Judge Carpenter had few equals in this state. He 
knew the law of the books; he was possessed of saving 
common sense ; his interpretation of the law was discreet 
and practical. Every decision he gave was one from an 
independent, manly, robust mind ; nor was l:e afraid to stand 
alone upon that side of a legal proposition which he deemed 
to be right. His honesty was never questioned. He was 
the master of a clear, concise style, and from his opin- 
ions there need be no difficulty in understanding what he 
intended to say. At the time of his elevation to the chief 
justiceship I think it may be safely said he was of all the 
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lawyers and the judges in the state the right man for the 
place. He had earned the appointment by his abilities and 
his labors. He had achieved a position in which he could lay 
claim to that highest honor to which a lawyer may aspire. 
He was successful in his life; in death he was fortunate. 
He was spared the suffering and pain of a long illness, and 
he was enabled to devote his labor and talents to the service 
of his state, almost to the end of the period of constitu- 
tional service. Bench, bar, people, all mourn his loss. 

OLIVER E. BRANCH OF MANCHESTER. 

My acquaintance with Judge Carpenter was much shorter 
than that of some other members of the bar who have 
spoken words of friendship and kindly appreciation. I 
first met him at the June Law Term, 1886. He had come 
then, I think, into the full strength and maturity of his 
powers, which, happily, were not diminished or impaired 
during his service on the bench. The impression which he 
then made upon me, and which was strengthened as I came 
to know liim better, and had occasion to observe somewhat 
closelv his work and characteristics, was that he was a man 
who knew the law, not »s^ a set of arbitrary, dissociated 
rules and principles, but as a g*eat .rational, symmetrica 
science, to the mastery and practice of which he brought 
the aptitude and the enthusiasm of the lover and genuine 
student. His opinions are the finished work of the consci- 
entious, painstaking, thorough student, who thought clearly, 
analyzed accurately, and constructed comprehensively. He 
possessed in a very high degree many of the characteristics 
which make a great lawyer and judge. His mental pro- 
cesses were extremely quick and facile. He discerned 
directly and swiftly the essential facts in a case, the sub- 
stantial, decisive factors in a controversy, and he held them 
firmly, and resolutely applied to them the principles which 
should control them and determine their results. He 
understood the art of applied common sense. He was 
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intolemnt of pretension, of slothfulness, of unskillful prep- 
at'ation, of everything which delayed the attainment, 
speedily and surely, of what he thought justice required. 
His professional ideals were the best. No member of the 
court was more thorouglily appreciative than he, of the 
efforts af practitioners, especially the young men at the 
bar, who realized somewhat those ideals, and who strove 
to reach the high standard of accomplishment which he 
always had before him. Sophistry and superficiality never 
escaped his penetrating glance, or the just measure of his 
condemnation. The occasional severity of his bearing, and 
the strict discipline which he sometimes enforced, were not 
the manifestation of an unsympathetic temperament, but 
disclosed rather the fine quality of a trained, acute mind 
that, instinctively, was disturbed by whatever is crude, 
illogical or fallacious, as a sensitive musical ear is pained by 
a false note or an uncertain chord. No one had a kindlier 
heart, or a more sunny and winsome disposition. Those 
who knew him intimately found him a most charming and 
delightful companion. He enjoyed a strong argument, a 
plucky fight, a good novel, a sweet poem, a congenial 
friend. 

The last time I saw him was at the banquet of the 
Southern Bar Association, in March last, and I shall not 
soon forget the modest but intense pleasure which he then 
manifested, at the enthusiastic warmth of the reception 
which was given him, when he arose to make, what he 
said, was the first after-dinner speech he ever attempted. 
He realized, of course, that he was nearing the end of his 
career, but it seemed to me that he then first fully appreci- 
ated the fact, that the bar regarded him as a worthy suc- 
cessor of the illustrious lawyers who have been raised to 
the dignity of chief justice of the state. 

The reports of New Hampshire decisions contain the 
imperishable record of his splendid accomplishments, liis 
laborious life, his successful and honorable career. Like 
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all strong men who fall in the thick of life's battle, his 
passing seems untimely ; but of such, and especially of hinb 
may we not sa}- with Bacon, '^But above all, believe it, the 
sweetest canticle is, '•Nunc Dlmittis^^ when one hath attained 
worthy ends and expectations." 

JOHN S. H. FRINK OF GREENLAND. 

It seems bCit a few months — indeed it is but a few 
months — since we paid the last tribute of love and respect 
to one who had long adorned the highest position attain- 
able to our profession in our state. 

We stand again to- day, in the presence of that mystery, 
deeper, stranger, more voiceless than its parent, birth. 

From out this honored chair another chief has fallen. 
There were many things divergent in the methods and 
habit of thought and of expression of these two great 
jurists, but they were both equally diligent, resourceful, 
learned and faithful. 

The former was impatient of precedent; the latter its 
partisan ; but the radicalism of the one was supplemented, 
and wisely tempered by the conservatism of the other. 
Thev both loved the law. She was their sole mistress, 
and as such she could find no occasion for jealousy by 
reason of alien attachments. They both gave all their 
mature years to her single service and it has sometimes 
seemed to me, may have shortened their useful lives by too 
absolute devotion to her cause. 

There is little occasion for me to speak to j^ou, who 
knew him so well, of Mr. Carpenter as a law^yer and a 
judge. Indeed, living remote from him, and pursuing (as 
I did) a local and limited practice, I knew him only by 
reputation, before his judicial appointment. Long before 
that day, as remarked by my Brother Smith, he ranked 
'* inter pares " with the legal giants of the north country. 

When one reflects that, since that time, his sole duty and 
pleasure have been the study of the law, no one can won- 
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der that, with his dialectical rniud^ fortified by the stores of 
learning he could summon at his command, he afterwards 
became '''•primui mter pares ''\vi\t\i his associates of the 
Court, and the leading membei's of the New Hampshire 
bar. 

Off the bench, it would hardly be possible that ho 
should not be one of the most agreeable of companions, 
fraternizing, as he had, so many years before his judicial 
elevation, with those brilliant men in his section of the 
state, whose wit and "ftowAowiV" were only second to 
their legal and classical erudition. 

There was no affectation of pedantry in his chamber 
talks, but every sentence that fell from his lips was 
couched in rich vocabulary, full of wise thought, and, 
upon proper occasion, redolent of rare scholarship and 
quiet humor. Just prior to Judge Carpenter's voyage to 
Europe in 1896, he sent me a very readable novel, written 
by his talented daughter, whose first name does not now 
occur to me. I feel that my designation of the author as 
his talented daughter is not entirely definite, for all of his 
family have inherited their father's almost genius; but it 
is the resigned pathos of his letter accompanying it, and 
not the literary merits of the book, of which I now speak : 

He wrote : "I am now going to take a short trip on the 
sea to Liverpool and directly back by next steamer, solely 
for ray health, which for several weeks has not been good. 
My Dr. Walker advises, urges, this trip, as the best known 
remedy for ray trouble, which is, in a large degree, nervous, 
and with reluctance and hesitation I adopt his advice. I 
cfln't help thinking it is quite possible that what he calls 
nervous prostration, for which the only remedy is change 
of air and rest, may turn out to be a result of old age, for 
which the only remedy is one's last change of air and final 
rest." 

Only two years later,^-two years of partially restored 
health, unremitting toil, and valuable service to the state, — 
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he departed on the voyage over that "mystevions river" to 
that *' mysterious land," we know not of. This mystery 
has been revealed to him, but like all others, who have 
gone before him, he gives "no sign or token." Soon we 
shall be *'as wise as he, and as reticent too." 

We know that a life so worthy and pure, a service so 
eminent and self-sacrificing, must have found that last 
remedy of which he so feelingly wrote, *" final rest." '' He 
rests from his labors, but his works do follow him." 

JOHN M. MITCHELL OF CONCORD. 

May it please the Court : 

Again the bar and bench of this state halt in the routine 
of this life's activities to pay deserved respect to the mem 
ory of a conscientious, faithful, and learned* lawyer, an 
able, upright, and honest judge and public servant. We 
are, by the sad duties of this day, forcibi}' reminded of the 
brevity of human life. 

Chief Justice Carpenter having nearly attained that 
period alloted as the measure of our days, while in the 
active and efficient discharge of an exalted station, was 
suddenly summoned "to join 

The innumerable caravan, which moves 

To that mysterious realm, where each shall take 

His chamber in the silent halls of death." 

The immediate group, or school of lawyers and judges, 
among whom Judge Carpenter studied and practised his 
profession, and developed his superb natural powers and en- 
dowments, only a few of whom now remain, — nearly all of 
them having joined the "silent majority," — did much for the 
wholesome development of our jurisprudence and the ele- 
vation of our professional standard. The period covered 
by the active, professional lives of these men was one of 
great intellectual, legal, and judicial development. 

Judge Carpenter early achieved by his learning, ability 
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and fidelity and always maiutained a leading position and 
high rank. Our law reports* of that period, furnish abun- 
dant evidence of the conspicious position he occupied and 
the thorough and masterful manner in which he did his 
work. 

As a practising lawyer he was deservedly distinguished 
for the great care with which he prepared liis cases, both 
as to the law and facts. 

His opening statements in the trial of facts, to court or 
jury, were models of cogency, comprehensiveness, clear- 
ness, and methodical arrangement ; and evidence followed, 
under his skilful arrangement, so as to logically corrobo- 
rate, emphasize, and rivet the apparently unanswerable 
propositions stated in his opening. 

And, in the cross-examination of witnesses he was 
equally artistic and dextrous; he appeared, intuitively, to 
stop at the right place; he rarely experimented with an 
adverse witness. In his presentatinn and argument of 
legal questions he was always forcible, logical, and lumi- 
nous. 

In his relations with professional associates or adversa- 
ries, he was frank, accommodating, and considerate. 

Among the many important legal questions considered, 
developed, and settled, during Judge Carpenter's profes- 
sional career, were those common law questions relating to 
water rights and land titles, and the construction of the 
statute relating to paupers and highway damages; and in 
the development and settlement of these will be found evi- 
dence of great research and learning. 

When Judge Carpenter took his place on the bench other 
great questions of jurisprudence were in this state in their 
formative stage and were in process of judicial develop- 
ment, such as those relating to the relations of private 
cor[)()rations to the public, to their stockholders; and the 
relations of directors and managers to corporations and 
stockholders, creditors, and others; and the relations of cor- 
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poratious to each other; and thoise defining the rights of 
the public, or individuals in the public waters of the state, 
and the exposition of what were public, quasi-public, or 
private waters ; and, too, important questions relating to 
the governmental attribute of taxation have since called 
forth the learning and creative force of bench and bar. 

In dealing with all these and other questions, which the 
court has been called upon to determine, the keen, analyti- 
cal, well-stored and well-balanced mind of Judge Carpenter 
always found a congenial field and a ready and easy 
mastery. 

Although he was not, as popularly regarded, a politician 
or public man, yet, he had strong convictions and well- 
defined ideas upon public affairs; and he had, too, a very 
accurate and thorough knowledge of the nature and struc- 
ture of the federal and state governments, their relation to 
each other and the relation of the citizen to each, as well 
as the relations of the state to its municipal subdivisions, 
and theirs to it, and the varied relations of the citizen to 
the state's subdivisions. 

It may be truthfully said of Judge Carpenter, as it was 
said of auother distinguished lawyer and judge, " his learn- 
ing was profound and copious ; his mind clear, earnest and 
powerful, and all his faculties were severally disciplined." 

His opinions are models of good English and correct 
style ; they may well be regarded as judicial classics ; they 
are characterized " by purity of style and clearness of 
thought." 

As a friend Judge Carpenter was true and sincere. As 
a companion he was entertaining, social, and elevating. 

The intimate acquaintances of his active professional life 
have always entertained toward him a warm regard, which, 
as the sunset of life was approached, ripened into affection. 

The earthly career, trials, troubles, and triumphs of a 
true friend, amiable companion, able lawyer, upright and 
independent judge, and honest public servant are closed. 
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He did his life work and did it well. And let us hope, that 
when time was merged into eternity and as he crossed the 
bar, he realized there was no more sorrow, care, or weari- 
ness, *'but sweet slnmbers and refreshing rest.'* 

HABBT G. SARGENT OF CONCORD. 

Although it is impossible to add anything to what has 
already been so well and so truthfully said, yet I desire to 
pay my tribute of respect to the memory of the late chief 
justice. I had no personal acquaintance with Judge Car- 
penter prior to his being appointed a justice of this 
court, although I had long known by reputation that he 
was regarded as one of the two or three best lawy8rs in the 
northern part of the state. This of itself, to those of us 
us who were acquainted with the eminent abilities of the 
lawyers of the Grafton and Coos bar, absolutely established 
the high rank of Judge Carpenter as a member of the 
profession and indubitably assured his success as a judge. 

After his appointment as justice of this court, and up to 
the time of his death, I had occasion to meet him very fre- 
quently in a professional way, and after his removal to 
Concord, I met him often in a social way and outside his 
relation as a judge. 

I should say that his strongest trait of character was the 
firmness and pertinacity with which he adhered to a con- 
clusion, reached after a careful and acute consideration of 
the points involved. Absolutely fearless, he did not hesi- 
tate to express his disapproval of the results reached by all 
the other members of the court in cases where he disagreed 
with them. This, of itself, demonstrated that he was a 
strong, self-reliant man and caused him to be regarded as 
the natural successor of Chief Justice Doe, and very likely 
this, as well as the fact that he was the senior judge, 
caused him to be selected to fill the office of chief justice. 

As has been said, Judge Carpenter was very conservative. 
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He believed in following established precedent absolutely, 
no matter what the result might be to the parties in a 
cause. He believed that it was the province of the court 
to ascertain and pronounce what the law was, not what it 
should be or ought to be. In other words, he acted upon 
the principle that it was the duty of the court to investigate 
and promulgate the law but not to make it. He did not 
believe that the court should '* legislate," as he called it. 

Holding these views, it was very natural that Judge 
Carpenter *was regarded as a conservative and perhaps 
sometimes a technical judge ; yet there is no question but 
that this temperament was the result of his training and 
type of mind and it is by no means sure, so far as logic and 
reason are concerned, that he was not right in applying 
these principles to the determination of causes. 

His theory was sound, however much lawyers may differ 
as to whether it should be arbitrarily applied at the present 
day. 

Judge Carpenter was honest, conscientious, and indus- 
trious. 

While his manner on the bench sometimes gave the 
impression that he was severe and stern, yet in reality this 
manner belied his natural instincts and feelings and when 
the first impression had worn off and one came to know 
him better, it was found that he was genial and cordial and 
was as social as men in general. 

His industry was untiring and he never believed in put- 
ting off for the morrow what ought to be done to-day. He 
not only recognized the right of counsel to strenuously 
contend against his rulings when counsel thought they were 
wrong, but on the contrary, he rather seemed to enjo}^ the 
vigorous protest of an attorney in behalf of his client. 
While dignified, he cared little for empty formalities and 
forms in the administration of justice, and his natural 
tendency was towards simplicity and directness in legal 
proceedings. 
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His miDd was so active, that he was sometimes incliDed 
t«» anticipate too quickly the position which counsel intended 
to take in a matter and to answer the same before it was 
fully stated, but when he perceived he had misapprehended 
their position, he was always ready to fairly and candidly 
consider the matter without any bias caused by his pre- 
conceived notion. 

He was never sarcastic nor bitter. He was open and 
straightforward in all liis personal and ofiBcial conduct and 
was strongly inclined to despise any quibbling ,or evasion 
upon the part of anybody else, and if there was anything 
he disliked it was a hypocrite. 

He was a worthy successor to the many eminent chief 
justices who have preceded him. 

DANIEL B. DONOVAN OF CONCORD. 

May it please your Honors : 

I have enjoyed the warm personal friendship of the late 
Chief Justice Carpenter, and the privilege of practising 
before him, and the impression made of the ability, ripe 
judgment, fearlessness in the exercise of his duties, will be 
one of the pleasantest of the many agreeable recollections 
of my personal experience. Fortunate indeed were those 
of us at the bar whose duty called us before him, for his 
very presence was an inspiration, his method of conducting 
the business of the court, and the strict impartiality with 
which he made his rulings, insisting that we must always 
remember that, like himself, we were officers of the court 
assisting him in enforcing the law. Then, too, he was high- 
minded as to the responsibility of the lawyer to the public 
in his dealings. He believed, and his lifelong work among 
us as member of the bar and bench showed, that the profes- 
sion of the law was the highest position one could attain to 
anywhere among his fellows, especially in this country, 
where law and ability and intelligence and integrity above 
all are recognized and respected and are given their just due. 
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DANIEL HALL OF DOVER. 

May it 'please your Hon or % : 

The sudden death of this distinguished jurist and citizen, 
at the summit of his professional eminence, can be regarded 
as nothing less than a great public loss; becande all of us, 
with himself, and his family, and near friends, seemed to 
have a right to expect that he would enjoy yet many years 
of activity, and round out his legal career with achievements 
at the bar, which would be a not unfitting supplement of a 
conspicuous judicial life. But the onerous labors and respon- 
sibilities of leadership in a court so widely and justly 
celebrated as the Supreme Court of New Hampshire had 
evidently undermined a constitution not over-vigorous, and 
his nearly fifty years of strenuous exertion in the most 
exacting of professions had impaired his strength to a degree 
beyond the realization of his friends and the witnesses of 
his labors. 

But, while in some sense Judge Carpenter died too early 
and seemed cut off untimely in the midst of usefulness, it 
must be a consolation to his friends that he has passed away 
without the long and weary delay of lingering illness — 
without the previous loss of much of his mental or physical 
strength ; that 

** With no throb of fiery paiD, 
No cold gradations of decay, 
Death broke at once the vital chain, 
And freed his soul the nearest way." 

It would be inappropriate, and it is not within the scope 
of my purpose, to touch upon the details of his life, nor to 
dwell upon the triumphs of his forensic or judicial career. 
So many are here, Your Honors, his conten poraries and 
rivals at the bar — so many who have had earlier and better 
opportunities of knowing him than I, and have seen more 
of him in his practice at the bar, and his services on the 
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bench, that it would be imperative upon me to leave all that 
to those to whom we have listened with so much pleasure, 
and who have, in such loving, and generous, and ample 
eulogy, set forth the work of his laborious life, his fidelity 
to clients, his patient thoroughness in investigation, and his 
conscientious love of justice controlling every hour and act. 

One thing. Your Honors, should be carefully noted and 
remembered to his honor, here, to-day. Judge Carpenter, 
in becoming chief justice of this Court, came to no easy or 
irresponsible place. He succeeded a very great man — one 
of the ablest judges, I think, by universal concession, who 
have sat upon an American bench for these last thirt3- years. 
Chief Justice Doe had set him a high cop3\ He had him- 
self greatly enlarged and extended the fame of a Court 
that had been presided over by a Parker, a Perley, and 
others of equal distinction ; and it was no light undertaking 
to follow him, and keep the Court up to the level of its 
own high standard. That Judge Carpenter succeeded to 
this difl&cult responsibility, and, with the support and assis- 
tance of Your Honors associated with him, maintained the 
reputation of the Court for learning and dignity, for sound, 
luminous, enlightened, and well-considered judgments ; and 
that our admirable administration of justice in New Hamp- 
shire, both at nisi prius and in banc^ has under him taken 
no step backward — this is no small praise, and is abundant 
proof of his great merits as a jurist of the first rank. 

So large were the natural endowments and resources of 
Judge Carpenter that he did not need to be other than him- 
self ; but that he profited from a long and intimate associa- 
tion with bis predecessor, there can be no doubt. Beyond 
question, his own great faculties and professional acquire- 
ments were aided and expanded by the strong originality, 
independence, and fearlessness which were such marked 
traits in the extraordinaiy mind and character of Judge 
Doe. In fact, in the language familiar to Your Honors, 
employed by Daniel Webster at the memorial service of 
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Jeremiah Mason, he " must have been unintelligent indeed 
not to learn something from the constant displays of that 
power which he had so much occasion to see and to feel." 

On several occasions, when Judge Carpenter has been 
holding Court in Strafford county within the last few years, 
it has been my privilege and pleasure to accompany him on 
visits to Judge Doe, and to witness their mutual enjoyment 
of each other's society and legal attainments. 

It seems to me, as a brief summary of Judge Carpenter's 
character, that he was a man of unusual intellectual power, 
of prodigious industry, of untiring study and research, and 
•of profound insight into legal principles, — and, withal, 
what every good judge mu.%t be, a man of unimpeachable 
integrity and love of justice. 

None the less was he a lover of justice, because he was 
of a high-strung, sensitive, and impetuous temperament. If 
he seemed, and was, intolerant of sham and pretence, and 
occasionally unduly impatient of suspected obliquity or 
indirection, I do not think any suitor or barrister had any 
reason to fear Judge Carpenter, unless he had in view some 
purpose not consistent with justice and honor. 

These two eminent chief justices, who have lK>th so 
recently and so suddenly departed from us, have set a high 
example before the bench and bar of the state, which 
have aLways^been equal to the best in the country. 

With them, this scene of their labors, contentions, and 
victories is closed ; and to their survivors the remainder of 
life is always impoverished by the loss of men of extraor- 
dinary individuality. 

^* Justice, sir," said Mr. Webster, "is the great interest 
of man," — and, while we are properly mindful of the great 
examples of such men as we now commemorate, justice 
will not lose her place, or her honor, as the corner-stone of 
our jurisprudence. 

Your Honors, I enjoyed a very pleasant and profitable 
acquaintance with Chief Justice Carpenter. I agree with 
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all that has been so feelingly and impressively said in his 
praise, and I join with the bench and bar in sincere sorrow 
and condolence with his bereaved family. 

A. S. WAIT OF NEWPORT. 

On the 6th of May of the present year the public in 
general, and the bar of New Hampshire in especial, were 
shocked as the news went abioad that Chief Justice Car- 
penter was stricken with a paralytic visitation, and again 
on the 21st that he was no more. 

On the passing away of a personage who has occupied a 
first place in any of the branches of public life, the first 
and spontaneous expression, among those to whom he was 
familiarly known, is apt to be that concerning his personal- 
ity ; but later attention will inevitably be drawn to the 
relation he has sustained to public interests, and the part 
he has had in giving direction to those interests with which 
he has been connected. 

The older members of the New Hampshire bar will 
remember, as nearly contemporaneous with their own 
starting out in the profession, Mr. Carpenter, who as a 
young man, after having attained the acquirements of a 
learned education, began early to attract attention as a 
diligent and laborious student of the law, and evincing 
characteristics of mind adapted to the mastery not only of 
the prevailing technicalities of the time, but able to grapple 
with and conquer the deeper principles upon which enlight- 
ened jurisprudence rests. 

He appears to have avoide<l the mistake into which too 
many young men fall, of giving way to a desire to rush 
early into public life, with its diversion of mind from the 
higher pursuits of the profession ; but devoted himself to 
the law, and, as years advanced, attention became more and 
more drawn to him as among the more learned and success- 
ful of the younger members of the bar of the state. It 
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was a high, indeed, a proud, position which he came to 
occupy in the public mind, that of a private citizen every^ 
where accepted and sought, as among the most learned law- 
yers and trusted and reliable counsellors of a learned bar. 
This position Mr. Carpenter occupied for many years, a 
most enviable one among men of laudable ambition and 
legitimate aspirations ; until, a vacancy occurring in the 
Supreme Bench in 1881, he was naturally and spontaneously, 
looked to as the person to succeed to the position. 

From this time the results of his labors are public, and 
I shall not presume to attempt a delineation of what appears 
in our reports, to which all have access, and of which the 
brethren of the bar have doubtless a better appreciation 
tlmn myself. All are now sensible that in his judicial work 
the promise of Mr. Carpenter's previous attainments was 
not disappointed, and that the public expectation of his 
usefulness was more than realized. 

As at the bar his well known attainments marked him 
for judicial position, so had his character impressed itself 
upon the public as o»«f of high judicial excellence, that on 
the sudden demise of the late lamented Chief Justice Doe, 
the public mind at once fixed upon Judge Carpenter as his 
tiecessary, indeed, his logical successor. 

As a jurist. Judge Carpenter's opinions, as they appear 
in the published reports, take rank with the most conspic- 
uous of tlie land. Labored and exhaustive in their research* 
they at the same time exhibit a mental breadth and a per- 
•ception of the true application of ancient learning and 
fundamental principle to advanced conditions of modern 
business relations, indispensible to the conservation of the 
law and its preservation as a system. 

Judge Carpenter was aii example, of which there are 
'Occasional instances, of great and preeminently shining 
•qualities in some special direction seeming to overshadow 
^nd place in the background other attainments of high 
order denoting superior learning and genius. He is known 
7 
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to the public »t large, and will go down in the general 
memory, as a deeply learned lawyer, an unremitting stu- 
dent, consuming the oil of midnight labor in delving 
through the strata of old English, law French, and black 
letter, bringing thence the wealth of ancient learning, and 
applying it with great success to the complications of mcd- 
ern progress. But those more fully acquainted with the^ 
true character and berit of his gtnius, became aware that 
he was inspired with a deep love of general learning, and 
that he delighted in those attainments which adorn the- 
cultivated mind and mark the man of letters. To his more 
intimate personal friends he was tiius always a favorite, and 
a delight in their social circles. These qualities, as could 
hardly be otherwise, often became apparent to the students- 
of his judicial opinions; and it is there plain that he was 
as well a man of the world as a lawyer after the manner of 
the books. 

It is impossible to contemplate the character of Chief 
Justice Carpenter as a judge without making some refer- 
ence to his relation to the advanced methods in the New 
Hampshire jurisprudence. He does not appear to me to 
have been a leader in those changes in our practice which: 
have given greater and better prominence to the means of 
reaching just results between parties in litigation, over the 
artificial methods of former times in working them out;, 
and I have the impression that he looked with some dis- 
trust upon the freedom with which the old and recognized 
forms of procedure of the common law had come in some- 
respects to be dealt. But he evidently accepted the ten- 
dencies of the time, and in a conservative, judicial spirit 
directed his efforts to their guidance in a manner to pre- 
serve the great doctrines of the law. 

There is a plain difference, though not always recog- 
nized, between the advanced and more enlightened thinker 
who contemplates the ancient deities as having lost their 
hold upon enlightened reason, though serving still some- 
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useful purpose in the public economy, and the open icono- 
clast who breaks the images in the presence of a worship- 
ping people. The latter, right although he may be, and 
approved by after ages, assumes, nevertheless, an office of 
some present danger, while the other may, perhaps, prove 
as wise, and at the same time enjoy the approval of men of 
more conservative views. 

At any rate, Chief Justice Carpenter, while accepting 
the changes more lately introduced, and administering the 
law fully, according to the new procedure, was still imbued 
with a deep and abiding admiration of the ancient juris- 
prudence ot" the common law. He evidently believed its 
principles capable, by an enlightened application, of solv- 
ing the disputes attending new methods of business devel- 
oped as the results of modern discovery. It is his enco- 
mium, than which there is no greater, that, with lofty rec- 
titude of purpose, he devoted his life to the mastery of 
legal science as he found it ; that from the bench he admin- 
istered it with broad and cosmopolitan views, and a degree 
of success audi as to command the approval not only of 
the bar, but of the people of the state. 

Sensible that the history of the New Hampshire bench 
presents a succession of great and profound jurists and 
good men. to whom our people owe not only the conserva- 
tion of their laws, and in large measure their prosperity 
and well-being, but the enviable reputation the state enjoys 
among the states of our Union and the peoples of the 
world, it is known and felt, that with Chief Justice Car- 
penter has fallen the man who, equally, at least, with any 
other, has sustained the dignity of the bench, the stability 
of the laws, the ancient reputation of the state; and who 
not less than any, will live in the public esteem. 
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WILLIAM W. BAILEY OF NASHUA. 

I have no doubt we all have maiiv reasons why we can 
heartily join in paying a tribute of respect and friendship 
to the memory of the bite Chief Justice Carpenter. 

We all recognize his ability, his learning and sound 
judgment as a lawyer, and his uprightness and fairness as 
a judge. 

His genial and kindly disposition endeared him to all 
with whom he became associated. 

To do homage to the memory of a well spent and suc- 
cessful life should be a pleasant and grateful privilege. 

Chief Justice Joel Parker in a sketch of Chief Justice 
Richardson, said that Judge Richardson's judicial.charac- 
ter was summed up in a single short sentence by a highh- 
respectable citizen when he exclaimed, after musing upon 
the intelligence of his death, — ''Well, the good old judge 
has gone." 

The description, I think, would apply with equal pro- 
priety to the judicial character of Chief Justice Carpenter. 

The record of a long professional life crowned with the 
highest judicial honors of the state is ended, and will be 
for the inspection of those that may come after. The leg- 
acy of a character like this ought to be of lasting benefit 
in the hearts and minds of the people, and highly prized by 
the members of the bar. Such a character gives evidence 
of correctness of life and conduct here, and gives promise 
of those glad words hereafter from the Supreme Judge — 
''Well and faithfully done." 

LEWIS W. CLAKK, CHIEF JUSTICE. 

Brethren of the Bar: 

The death of the late Chief Justice Carpenter was sud- 
den, and the news of his fatal illness came without warn- 
ing. It carried the conviction that his work was done, and 
the loss to the state was irreparable. Seventeen years of 
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intiraate association with hira in the work of the court had 
ripened into attachment, and I felt that I had lest a friend. 

The court concur in the appreciation of the character 
and the public and professional life of Chief Justice Car- 
penter, which the bar have expressed. As we look back- 
ward, forty jears of his active life is before us, disclosing 
how much he has done to make the world better by his 
living in it, and as time passes, we shall appreciate more 
fully the excellence of his work. Of studious habits and 
accurate legal learning, patient in investigation and ex- 
haustive in examination, leaving nothing overlooked, his 
conclusions were the mature deliberations of his judgment, 
which he was prepared to defend and maintain. But he 
was always ready to yield when convinced that his decis- 
ion was erroneous. 

He was a lawver in the best sense of the term. Devoted 
to his profession and of sound training in the principles of 
the common law, he was not over-technical bv reason of 
his good sense and practical judgment. The record of his 
bus}' life places him in the front rank of his profession. 
The sentiments expressed here show the estimation in 
which he was held by those who knew him best. His pri- 
vate life is spotless. His work is done. Some of us have 
but little more to do. Fortunate will it be for us if the 
record of our lives is as pure as his when our places are 
vacant. 

The resolutions of the Bar will be entered upon the rec- 
ords of the court, and a copy sent to, the family of the 
deceased. 
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The seventh annual banquet followed at tlie New Eagle 
Hotel. Charles W. Hoitt was the toastmaster of the occa- 
sion and the following toasts were given : 

The State : George A. Ramsdell. 

Relation of the Bcnch to the Bar: Alonzo P. Car- 
penter. 

Relation of the Bar to the Bench : Clgirles H. 
Burns. 

The Jury System of the State: David Cross. 

Poem: Edward E. Parker. 
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